IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MUMIA ABU-JAMAL : CIVIL ACTION

Petitioner, .

Y.

MARTIN HORN, Comraissioner, Pennsvivania 3 NO. 99-5089
Depareem of Correcrions, ET AL.. :

Respondents.

(-";.': ) . .
T A 18z
ORDER

And pow, thir./ ? :lay of July. 2001. upon considecsuon of petitioner’s emesgency
metion for arder authorizing depasition (Doc. No. 78), petitioner's supporting memorsada (Doc.
Nos.33, 91) and the Cemmonwrealth’s cesponsas thereto . Noe. §0, 93), it is herchy
ORDERED :hat the motiop is DENIED.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MUMIA ABU-JAMAL, : CIVIL ACTION

Petitiones. !

v,

MARTRN HORN, Commissioner. Pernpylvania : NO. 99-5089
Deperunenr of Correitions, ET AL., :

Respondents.

MEMORANDUM AND ORDER W19 4
YOMN.J. nly /7 200

Murnia Abu-Jama! ('petitioner™ was serested on December 9, 1981 and subsequently

charged with thie murder of Fhiladeinhiy Police Officer Daniel Paulkner Following a much-

publicized jury tial, peutioner wis convicted and gencenced to death.

On October 15, 1999, petitioner Sled ur action in dus coun seeking a writ of habeas

corpus. ln support of bus petition, 160 paget 0 length, Jamal has presemted twenty-ning cii‘i'm#,

with unpumbered bur numerows subparts. He separstely has moved in 2 ninstecn page fling, - .

plus exhibits. for an evidentisry hearing Mordiwwvwoumedmﬁd ine 100 pcp"-:

giing, plus expstiny, for this count 20 sct-aside the fectual determinations of the state court m,

whole &5 unressomble

Bv order of Apri] 6, 2001 (Doe. No. 62). this court approved the withdrawal of

o

.
-
. .
. -
-
.

pertioner’s counse) upait the entry of appsarance of new counse). New counse) entexed their

sppearance o8 May 4. 2001 Cutrenily before me is petitionet's motion for ; order authorizing

{
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the deposition of Armold Beveriy (Doe. Ne. 78), whorn pmutioner claims bas confessed to the
munder of Officer Faulkner.

On May 4, 2001, petitioner also filed with this court a declmation of Arnold Beverly
(Doc. No 73). The declaration is dated June §, 1999 and States, tazer alia, that Beverly was
“hired. wlor.g with another guy. and paid to shoot and kill Faulkner™ as "Faulkner wes ¢ preblem
for the mob and comrup! policemen because be intarfered with the graft and payoffs made to
sllow illegal acuwty including prostinition, gambling, (and] drugs!.] without prosecution in the
cemter city arez.”

Petitioner argues that because Beverly has cow confessed to the murder, thereby proving
pet.lioner's ithocence. patitioner has demonstrated the requsite gaod cause to depose Beverly.
Peritioner also contends that the Beverly declaration provides “circumnstential evidence™
sopacrtng claims one and two of hig polition for relief. As to elaim one, if Beverly did shoe®
petitioner. then the evewilness tontimony that petitioner shot Faulkner was fabricated. thersby
suggescing that the government menipulatsd twe syewitnsases to identify falsely pelitioner s the
shooter. Reganding claim two, if Beverly shot petitioner and inmediately left the scenc.
peuttioner’s claimn that the true shooter fled is substantiated, thereby suggesting (hat the
Commonwealth suppressed this informution. Petitioner edds that this deposinon is nescssary
because “{1}here is serious reasom o beliave that 35 & rezult of (Beverly's) -onfession he i in
rhysical dangey

The Commionwealth opposes petitioner's motion, oa the basis that petition=r has failed «
show good cause for the requesied discovery. Specifically, the Commorwealth asserts thet the

informarion conteined in the Beverly deciaration does not relate to any claim for relief set forth in



Jamal’s habeas peution. Instead, the Commonwoalth argues, the infomation relazes 1o & tlum of
mnocence which is not before the court and in any event, eoyld aot be brough? in federal cours at
this time. As such, because the statuie of limitarions for asserting the Beverly ¢iaim has expired,
pettioner is also preciud=d from requesting discovery regarding the claim. Marsover, the
Cormmonwesith argues that because petitioncr cannot satisfy the requirements for an evideatiary
hearing as set forth in the Anti-Terrorism and Effective Desth Penally Act of 1996 (*AEDPA"),
Pub. 1. No 104-132 § 104, 110 $tar. 1214, he is likewise not entitled 1o discovery concernmne the
Beverly claim. Iconclude that the Commonwealth it comect.

"A party shall be entitied (0 invoke the processes of discovery avpiiablz under the Federal
Rules of Civil Procadure if, and to the extent. the judge in the exercise of his discretion and for
good cause shewn grants leave ta do 10, but not etherwise.” Ruie &a) Foll. § 1254 Thatis,
unlike rrer (eaeral civil litigants, 2 habeas petitioner mugt show “good cause” in urdes 10
conduct discovery. A showing of go0d cause is made “[where soecific al legations befors the
¢ourt skow reason ¢o belicve that the petitioner may. if the facts ars fully daveloped. be 2bie w0
demonstrxe that he is . .. entitled t9 relicf.” Fracy v. Gramley, 520 U.S. 899, 908.09 (quotmg
Harns v. Nelson. 394 U'S 286, 300 (1969)); see alsc Pavnev. Bell, §9 F. Supp.2d 567, 970
(W.D. Tenn 2000) (*Petitioner need not shaw that the additiona! discovery would definitcty lead
o relief. Rather. he nesd only show goed cause that the evidence sought would lead 1o relevant
evidence regardimg his petition.”). by the Third Circuit, good cause 15 established {i]f ¢
petitioner can point to specific evidence that might be discovered that would suppcrt a
constrtutionai claim. "™ Morshall v. Hendrieks, 103 F. Supp.2d 749, 760 (D.NJ. 2000) (2iting

Depury v. Tavior. 19 F.3d 1485, 1493 (34 Cir 1996)). Central to this standard is the requiremest
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that the discove-y sought relats to a constitutional claim raised in the petitio:: for hubeus relicl.
See Brecy, 520 US w 904 (staring that court must identify the esservial elements of the
coastitutional claim before detemmining wither petitioner i smitied to discovery); Pame v. Bell.
89 F. Supp.2d 67. 971 (W.D. Tenn 2000) {noting that each request for discovery must be related
© 2 clair raised in the petition),

Nevertheless. the enactmant of AEDPA servod w Limst the wvailubisity of fadera) habeny
relief 10 many respects. Importem heve (s § 2294(¢)(2) which preciydes 2 dizmct coun from
hearing and eanzidering néw facrual svidance mot developed in wiate couwr: i!uuﬁom-w a

fault Tor e incomplewe factual bigis of the claia 1o the state cow- record.| Petitioner may

'Afer enactiner of AEDPA. smended § X294(e) provides:

(#XT) I & procecding nstituted by an application for 2 wnt of hebeas Corpus by a person
™ curtody pursuani fo the judpment of a State cowrt, 2 deterw.ination of 2 factual issue
made by 2 Stare court shall be prosumed b be oorrect The mpplicant shuil have e
burden of rebutting the presiangption of comectnesy by cleat and convincing evidencs.

2) 1f the apglicant lras Falled 10 develop the factual basia of & ¢igirr in State cowt
proceadings. ths court shall not hold sn evidentiary hearizrg on the claim unless the
applicart shows thei~

(A) the claim rylies on-

(i) u new rule of mnsgntiooal lew, mads retrosCt ve 1 cases on colfateral reiew by the
Supreme Court, thet wag previously unavajiable; or

{i1) a (arruan) predicats tiar covid not have been previously discovered hrcugh the
execise of dus dilipence; and

(B} the facrs undarlying the claim would be sufficieni 1o extablish by cleas and
oavineng evidence that bur for conadtutions] error, no reasaonable fagt finder would
have found the applicem guilty of the undadying offense.
28 U.5.C. § 2254(5)(e) (1994 & Supp. 2000),

4

Bciawin. 1999 WL YA 1D, 3L “£; 388 8IS0 gERIFiy rayne = o, O3 £ CINT VPO 9
freasoning that the ytaadard for granting wa ~videntiar bearing should not app'y to ~eques's for
discovery where an evideutiary hewring is aot the whitnare gosl of the discovery mation).
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overcome this ber only if he suymounts the conslderable burdles of § 22354(eX2M A) and (B).
That 18, peritioner must show either (1) that his claim relies on a new rule of congtitutional Jaw
thet was previously unavailsble and made retroactive (o cases oo eollateral review by the
Supreme Court: or (2) an instance where the facts could not have been discovereo through the
exercuee of diligence. see 28 U.S.C. § 2254(s)(2XAXi) & (ii), plus s “convinging clmm of
rmocence.” Michael Rilliams. §29 U‘S.- at 43 (ching 28 U.5.C. § 2254(eX2)B)). & follows
that if petitioner only seeice diccovery regerding new evidence o support the merits of a claim,
under AEDPA standards, petitioner cannot esuablish good cause whare he fails 16 demonstrate
thar he is entitled to a hearing at which the ﬂixbm-d svidence may be admmined Ses Chervix v,
8raxton. 131 F. Supp.2d 756, 776 (ED. Va. 2000), Charles v. Baidwin. No. CV-97-380-ST.,
1999 WL 694716, at *1-2 (D Or. Aug 2. 1999).7

PP R T PO et e e Fre depetinng W cely: Gigrifimmen s
petitioner's requested discovery dors not relate to any claim for reliaf currently bafore the court.
Patiboner asseres that the Beverly declarstion provides circurnstantia) evidence ¢onecering ciums
one and rwo. Claim one asserts specific vielstions of Brady v. Mfanviand, 371 US 83 (1963). In
short, petitioner alleges that the Cormonwenlth struck deals with two eyewitnesses, Cynthia

White and Robert Chobert. m exchange for false testimony that petitioner shot Faulkner. and that

1A habeas petitioner perhaps may seek discovery to locate evidence to establish that he
wtes oy v wronisaew w povsmibie ol bue: Cude wawywman fla Loww 1w ), b mavreng sswald jeot linplivu. §

1254(e)(2) and good cause should them be established putsuant to Rule 6. See Charlas v.
Baldwin, 1999 WL 692716, ar 2; se¢ alto genevally Payne v. Boll, 85 F. Supp.2d at 976
(reasoning that the standard for graming an *videntisn: hearing should not apply (o requests for
discovery where ar. evidentisry hearing is not the ultimate goal of the discovery motion).
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the deals were never diciosec.! “There ars thrae components of 3 true Brody- vicla:on: The
evidence al jssue must be favarable 1o the acoysed, either because iz ic exculpatory, or because it
is impwaching; the evidence must have beep suppressed by the State, sither willfully or
inadvertently: and prejudic > must have easuved * Srrickler v. Greene, 527 U.S. 263, 2B1-82
(1999). Evenif Bcverly‘shﬂuumnu were found to be credible, this does aot provs that the
govemment poesessed Ind suppressed information that it struck deals with White and Choben.
As such, bazs:me petitione: canmot peint to specific evidencs thag vea)d suppon this Srady
claim. peucioner hag not demonswared the equisito good cause,

Petitioner’s second =laim for relielis also premised upon & vialation of Brady. In short,
petitioner arguec that the prosecutor had, by various means, suppricsed evidence that the mye
shooter fled. Petitioner maintming that testimony of scveral witnestes was sither coercod (and
toeTII Dot disclosed) or hat certain wimesses were suppresses. [n suppon of inese allegatjons,
potitioner allcges the followring faces:

L. Choban renouscd bus initial report to the police ar the szane of the
shooting (22 he saw somecne flos.

tad

Veronics Jones testified 2t 3 PCRA heering that she changed her testimony
in exthangs for prosecutorial lenicncy in an unrelated felony charge
apainst her,

) Wilkiam Singletary originally sigred & satemaoix the: Gie shooter had Jed
the scone and was not petitioner znd tht Cynthia Whiie was pot presen: at

In claim cne, petiti ar also aserts two sdditional allegations of capstitwtional violation:
(1) ther his rights were viclated when the tria! coust did uot permit him 10 2ross-examine Chobent
at 1l concerurg Choben's probationary ststss and resultam possibie bias: and (2) thay his
righzs were violased whan -he prosecutor improperly vouchsd for Chebart in citsine argument. It
is clear, however, thal information contained in the Beverly declarazion would not serve 10
ugport these allugations. Moreoves, petitioner does vot argue that the Beverly declaration is
melevgmi here.



the scene a5 she had testified. His statement was destroyed and, after
coetcion, he signed a faise statenent, which was given Io defense counse).

4 Police recovered Arnold Hownrd's driver's lieenge application fom
Faulkner's body, raising an inference that & third person was present at the
scene. Howard was teken into custody xad interviewed and his hands
wers lected for gunpowder, The presence of f:e document was never
disclosed ard 2 witness statement from Howard uzs aliegadly mislegding.
incomplere, and forged.

5. Desiei-hg!mw«.thunlynwwimmtheﬂmingmwsfcmdw
submut o 2 polygraph during which he was pever agked abous the fiecing
mar. He was tid that he passad, but the polygraph was suppressed.

6. Debomh&ndmkywldpoﬂceoﬂimmmuw:mﬂeemgthe
shaoting scane. but wis doerned unavailabls for trial despite defense
counsel’s express desire to procure her as & witnoss and big nOtice w0 tha
court that he was unawace of how to secure her testimony.

7. William Cook. peritioner's brother. did not temily out of fear of seif-
incrimination and cetaliation. See Pet. for Relief W 96-160.

Again. the cour fails to cex how the information cehrained in Beverly's declarstion eotild
prove thess aseartions to be truc, Addiionally, Beverly’s statements are not relevant 1o this
Brach claim. becawse they ¢o nothinz 1o advance peti:iumr’; theory that the govermment
possessed and sugpressed information that the true shooter fled. Accordingly, 1 conclude that the
Beverty dexlaration does A0t present specific evidsrce that mpport this Brady claim. As such.
petitioner has failed to show good cause for his foqu=st 1o depose Beverly and therefore, thm
reques? rrust be denied.

In any event, even (f{ were t0 conclude that the Beverly ceclaration related either to clajm
one or two, petitioner cannnt meet the requirements for ap evidentiary bearing imposed by §
225&(#). An evidentiary hearing will be basred under the provisions of § 2254(eX2) where a

Petitioner bas “failed w0 develop the factual basis of 3 ciaim in Stase court procecdings™ urlcss
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the £)srm surmounts the considerable hurdies of § 2254(eN2NAM(B) (new rule of consti-utional
baw or facts that could 201 have boen previously discoversd in e exercise of diligence. and clear
and convincing evidence that but fer constitutional eror, no reasonable fact finder would have
Tound petinoner suilty). Petitioner does not suggest that he can meet this entire standard.
Rather. petiuoner only argues that the Beverly declaration emounts te clear and convincing
evidence tha! but for constitutional erroy, na reasonable Fact finder would have found petitioner
guity of shooting Faulimer. Petitioner, however, fals to demvonsicate cither of the other two
requirercents set forth in § 2254(9X2XA). Indced, both of these prerequisitas are inapplicable
heve: thers is not a new rule of constiturional law, nor can the cour: coneluds (hat facts fegarding
Beverly could not have batn discovered through the exrcise of di: diligence waere pevitioner
wag aware of the existence of thris witness since xt least June 8. 1999 and chese 1 withhold this
mfizraation until May 4. 2001 Accordingly, becauss petitionet would not be entitied :¢ an
evidentizry hearing ngm!ng Beverly. he likewise is not entitled 1 discovery.

Furthermore. ever ‘hough both parties reference a potentis! clum for actual ‘unocexe,
such 2 claim. absen: an independemt constitutional viclation, may 2ot be the subjact of a federal
habeas petition. Ses Herrira v. Colling, 506 US. 390, 393 (1993). 1a any event, ev¢n ASSUMIng
thar petitioner may bring h s Beverly cisim on the basis of an inds endent constitutional
violation, pentioner would not be entitled to a hearing regardmg this new claiv for theee ressons
Firs, at this stage, AEDPAt statuce of limitations ippears 0 bar petiioner from now asserting

Wis clam.’ There is absolutely no mention of Beverly or these cizims in any of the documents

48 U.S,C § 2244(c) states, in pertnent pan;
(i) A leyear perievi of limlation shal) apply to a1 applicat:an for & writ uf habeags
8
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filed by petitioner between October 15, 1999 and July 11, 2000. Even assuming petiioper
claims that the facts regarding Beverly that be now wishes to rajse could not have boen
discovered through the exercise of due diligence before Juns B, 1959, the date of Beverly's
declaration (2 best-case scensrio for petitioner and six momhs prior to the filing of his federal
habeas petition), AEDPA would 1mpose § deadiine of Tune B, 2000 for briaging this clum. The
motion was not Sied until May 4. 2601 Cleacly. thus deadline has passed. See generally, United
Srares v Thomas, 221 F.3d 420, 435 (3d Cir. 20007 (finding that ¢ habess petition may not be
2mended siter the jime limit imposed under AEDIA has pussed); Hull v. Kyler, 190 F 3d 10304
(34 Cir. 1999) (same).

Second. as discussed more fully above, penitioncr cannot meet the hurdies imposed by §

corpus by & person in custody pursuant w the judgment of'a S1ate cowt. The
timitation period spall run from the Latest of ~

(A) the dotc on which the judgment Became final by the conelusion of direct
review or the sxpiration of the time for seeking such review,

(B} the date or: which the impediraent 16 Rling an application created by Slate
actiog in violation of the Copstitution or laws of the United Stases s removed. if
the spplicant was prevented from filing by such State acuon:

(C) the datc on winich the constitutional nght assersd was Initially recognized
by the Supreme Court. if the right has been newly recognized by the Supreme
Court and made retroactively applicshle w cases on collsteral review. o7

(D) the date on which the faclual predicats of the claim or claims presented
could have been discovered through the axercise of due diligence.

(2) The time during which a propetly flled spplication for State post- conviction
or other collataral feview With recpect 1o the pertinent judgment or claim is
pending shall not be counted toward any pariod of lisitation yader this
subsection. '

28 US.C § 225¢(<) (Supp. 2000)



2254(ex2).

Third. tus clsim ia unexhausiaed, Before a district court can consider the menits of a state
prisoner’s habeas corpus pevtion. he must have exbausted ull ava;lable stale remadies. So¢ 28
US.C § 22540 Peu‘:ioﬁ« haa never exheusted this claim in state count. [t appears. however,
that pefitioner 13 alrempring 10 raise this claim 1n state court at this time. See. €., Pet'r Notice of
Filing Pet. for Pom-Conviction Relief. Doc. No. 98. Although the ultimate decision in *his case
rests with the atate court, innd on the existing state precedent i other cases, ) conclude jor
present purposes trag petitionar is barred ffom further state post c;:;nviclion review bechiye more
than one yesr nas expired after conclugion of divect review, See d? Pa PC.S.A. § 9545,
Commonwealth v. Cross. 736 A 2d 313, 235 (Pa. 1999) (applving § 9545 0 Bar an unumely
PCRA claim in a e3pital case). Seg also Campbell v. Meyury, No. CIV. A 97-4984, {999 WL
793309. a1 *A-(E.D. Pa. Oct. 6. 999) (examins.a recent Percs: vania Supreme: Coun decigions
ind concluding that 1o capital ¢asen. the slate court consistently and regulazly apalicd the PCRA
one year statute of limitanons w bar untimely petitions); Fidrler v Gillis, No. CIV. A, 95-6%07,
1999 WL 596940, at *3 (E.D. Pa. Aug. 9, 1999) (same). Petitiorer perhaps eould have met one
of exceptions stated in § 9545 on the basis thar the facts apen which this claim is predicated were
unknown 1o him and eould net have been ascertzined by the cxercise of duc diligence. However.
§ 9345 requires any patition invoking this axseption to be filed within 60 days of the dzte the
tlaum could have been pregented. As ¢ result_ | conclude, pending 3 contrary rulmy in state cour,
thar the claie is time barred in stz coust and patitioner has defauited his federal claim pursuast
19 an indepeuden and adequate wate procedural rule.

A procedurnlly defaulted claim may only be revigwed by a fedeval habeas coun i he

10



petmoner show) cause for bis noncompliance with the stete procedurs) rule and actual prejudice
£rom the alleged viclation or a fundaments! miscarriage of justice. See Coleman v. Thompson,
$01 ULS. 722, 748-49 (1931), Schinp v Delo, 513 1.S. 298, 314-15 (1995). Petitioner alleges
thet Beverly's evidence of “actusl innocence™ is sufficient under the "fundamental miscarriage of
justice” dectrine to relieve his procedurs! default. The Third Circuit kas held that this exception
to the procedural defauit rule generally only applies sn “extraordinary cases .. . ‘where a
congitunional violstion has probably resulied in the conviction of one who is actually innocent _
..M Meres, 728 F.3d at 193 (quotation and citations omutied). Mereaver, the Supreme Cowst has
s2t forth the foliowing standard: “when & prisoner who has been sentenced to death raises a elaim
of actual innocence to avoid a procedural bar w0 the consideration of Le merits of his
canstitutional claim,” the “petitioner must show thet 11 15 move likely than not that 7o reasonable
jwror would heva found pitione: guilty beyond & reagonable doubt™ Schiupv. Deio. 512 1S,
«95. 126-27 (1995).

When gli of the circumstances surrounding petitioner’s Beverly claimn are considered, [
cannat concluge that petitioner has alleged information sufficient 16 establish that had the
statemenes conraingd in the Beverly declaration been presented at tnal. oo reasonable jurar would
have found petitioner guilty bevond a reasonable doudt. Sigmificant among these circumstances
1t the fact that actitioner chose rot ta presenl this claim 10 the s2ate court or even to this court
wnil May 2001. Moreover, given that the fiate presemed testimony of four eyewitness, nione of
which corroborates Beverly's stoty, a reasonabic juror still could fiave found petitioner guilty
beyond a reasonable dowbt. As such, ptitioner finls 1o overcome the provedural bas 1o his

Beverly claim,

11



Finally. petitiorer styles his motion &5 un “emergency” metion and requests expedited
considergtion. The statement of Beverly is dated Junc 8, 1999. Petjtioner did not seek [o
preserve the tesnmony of Beverly in 1999 when be first lcamed of it Moreover, no supporting
facus of any nature are afleged w3 10 why there is suddenly an emergency, almost two yoars later
or why Beverly is ailegedly now in physical dapger. rather than two years ago ’

For the foregoing reassons, pentoner’s motion will be denled.

*If petitioner was c-ncerned with Beverly’s safety, petition,: could have led the Boverly
declezation znd motion under seal to avoid making them open 19 tae public axd o avoid
geperaring pubiicity about this declaration.
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