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FIRST REDRAFTED AND AMENDED PETITION FOR WRIT OF HABEAS CORPUS
Petitioner MUMIA ABU‑JAMAL, through undersigned counsel, respectfully petitions this Court for a writ of habeas corpus pursuant to 28 U.S.C. §§ 2241 and 2254 et.seq., on grounds that his conviction and sentence of death were obtained in violation of the Constitution of the United States.
  The rulings and decisions of the State Courts including the Pennsylvania Supreme Court were contrary to or involved an unreasonable application of clearly established Federal law, or were based on an unreasonable determination of the facts.
 In support thereof, Petitioner alleges as follows: 


INTRODUCTION
0.1. Petitioner Mumia Abu-Jamal is innocent. Exculpatory evidence discovered by his new attorneys, which had been suppressed by his previous lawyers, Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams, including a signed confession by Arnold Beverly (the man who shot and killed Police Officer Daniel Faulkner after Faulkner was shot in the back by another assailant, probably Kenneth Freeman, the passenger in William Cook’s car), proves that Petitioner Jamal is innocent and had nothing to do with the shooting. 

0.2. Arnold Beverly states in his confession under penalty of perjury that he and an accomplice were hired by corrupt elements in the Philadelphia Police Department and organized crime to kill Officer Faulkner because he was getting in the way  of their protection racket in the center city area. Petitioner Jamal was in the wrong place at the wrong time, was himself shot down and gravely wounded, and fell victim to a frame-up which has served for 20 years to conceal the identities of those responsible for planning the murder of Officer Faulkner and hiring those who carried it out.

0.3. This new evidence includes the declaration by Petitioner Mumia Abu-Jamal; the confession of Arnold Beverly, signed under penalty of perjury; the results of a lie detector test by leading polygraph examiner Dr. Charles Honts; two declarations by Petitioner Jamal’s brother William Cook; and  declarations by ex-FBI informant Donald Hersing and prominent Philadelphia journalist Linn Washington.

0.4. As is alleged in detail hereafter in this Petition, attorneys Weinglass and Williams failed and refused to present this evidence as a result of deep-rooted and pervasive conflicts of interest which infected their representation of Petitioner Jamal from its inception.3  These conflicts of interest came from a variety of sources, including but not limited to a specific death threat which Leonard Weinglass received during the PCRA proceedings in a telephone call from Ron Freeman, Kenneth Freeman’s brother, who told Weinglass that if he went forward with evidence implicating Kenneth in the shooting, he would be “dead meat.”  

0.5. Attorney Weinglass and attorney Williams were unwilling to endanger their own lives and safety by pursuing a defense of Petitioner Jamal that might threaten to unmask the powerful and ruthless people who planned Officer Faulkner’s murder. They were unwilling to risk the potential harm to their professional reputations and careers that might ensue from the campaign of calumny and “disinformation” that might be unleashed against them by those whose interests lay in making the frame-up of Mumia Abu-Jamal stick. The long and the short of it is that attorney Weinglass and attorney Williams consistently put their own personal interests ahead of the interests of their client, Petitioner Jamal, and violated their duty of loyalty to him in so doing.

0.6. The latest manifestation of these conflicts of interest is attorney Williams’ publishing a book, Executing Justice, with the complicity of attorney Weinglass,  whilst they were still Petitioner’s attorneys of record, which purports to be the “inside story” of the Mumia Abu-Jamal case, in flagrant violation of Rule 1.8, Pennsylvania Rules of Professional Conduct which prohibits an attorney from publishing such a book during their representation of a client.

0.7. Attorney Williams never disclosed the nature of the book to the Petitioner and, in fact, in the final pages of the book, attorney Williams says that he did not want to share the text with the Petitioner, supposedly “to avoid even the insinuation that he had a hand in it.”4 Petitioner Jamal never consented to the publication of Williams’ book, nor could he have consented as a matter of law because Williams never disclosed to Petitioner his conflict of interest in publishing the book.5 Williams misrepresented to Petitioner that the book was in his interests, thus affirmatively concealing rather than disclosing the conflict of interest.  It is a matter of record that when Petitioner Jamal learned of the book and found that it contained numerous false statements and misrepresentations and revealed confidential privileged information he filed a lawsuit against attorney Williams and his publisher in an attempt to thwart publication, Mumia Abu-Jamal vs St. Martin’s Press and Attorney Daniel R. Williams, USDC (WD PA), Case No. 01-540. Petitioner also submitted a pro se motion to the U.S. District Court in his pending federal habeas proceedings and requested the Court order his attorneys’ withdrawal and grant him a reasonable time to retain new counsel. The District Court ordered that Petitioner’s counsel Leonard Weinglass, Daniel Williams, et al., would be withdrawn as counsel upon Petitioner’s new counsel filing their appearances and advised that the Court would refrain from taking action on the habeas petition for 30 days to permit him to retain  new counsel. On May  4,  2001, Petitioner’s new  counsel  filed  their  appearances. 

0.8. The publication of Williams’ book violated the attorney/client privilege by revealing confidential information and violated attorneys Weinglass’ and Williams’ duty of loyalty to their client by making numerous misrepresentations of the facts of his case. Despite the fact that attorneys Weinglass and Williams knew that Petitioner Jamal is innocent and they themselves had in their hands the evidence to prove his innocence, Daniel Williams falsely and malevolently suggests in his introduction to Executing Justice, subtitled “The Problem of Ambiguity,” that Petitioner Jamal is guilty:

“Ah, ambiguity, [Cornel] West’s proclamation [of Mumia’s innocence] begs the question: is Mumia’s stature as a writer, the ‘truth’ of his message, unworthy of attention if he is guilty of firing a bullet into the brain of a young police officer? Does guilt for such an act necessarily muffle this voice for social justice? Or can such a guilty man nonetheless still speak to us, clearly and credibly? Indeed, even if his guilt somehow justifies extinguishing his right to remain alive, does it extinguish the worth of his message? Does Mumia’s worthiness, in short, as a voice for the voiceless depend upon his innocence? If so, why?” Daniel R. Williams, Executing Justice (St. Martin’s Press, 2001), xvi.

0.9. This ambiguity, which is the central theme of Executing Justice according to the author himself,6 is something which attorneys Weinglass and Williams  implanted into Petitioner Jamal’s case by suppressing the confession of Arnold Beverly and concealing the involvement of Kenneth Freeman. Had attorneys Weinglass and Williams presented this and other corroborating evidence at the PCRA they would have destroyed the ambiguity which is the theme of Williams’ book. In failing to present this evidence they acted directly contrary to Petitioner Jamal’s interests and on behalf of their own personal interests. 

0.10. Acting directly contrary to Petitioner Jamal’s interests, attorneys Weinglass and Williams kept Petitioner off the witness stand in the 1995 PCRA hearing by advising him not to testify, thus suppressing his version of the incident and necessarily raising speculation as to why an innocent man would fail to testify in post-conviction proceedings when the burden of proof is on him. Petitioner’s version of the incident is set forth in his declaration. There could have been no strategic, tactical or rational reason not to have submitted such a declaration and/or testimony by Petitioner Jamal in the PCRA proceedings.

0.11. Attorneys Weinglass and Williams kept Petitioner Jamal’s brother William Cook from testifying at the PCRA and then lied to the PCRA Court and in their subsequent federal habeas petition, falsely  stating that Cook had “disappeared” and was unavailable as a witness, thus keeping Cook’s testimony implicating Freeman from seeing the light of day. When they later obtained a signed declaration by Cook in which he states that, sometime after the incident, Freeman confessed to him that there had been a plot to kill the police officer and he, Freeman, was part of the plot, had been armed that night, and participated in the shooting, Attorney Weinglass and Williams kept Cook’s declaration under wraps and never presented it to any court. 

0.12. Attorneys Weinglass and Williams refrained from questioning William Singletary, when he was on the witness stand at the PCRA, about his having seen the passenger in Cook’s car shoot Officer Faulkner, although they knew that would be his testimony.  

0.13. Attorneys Weinglass and Williams failed to raise in the PCRA proceedings the incompetence of Petitioner’s appellate lawyer, Marilyn Gelb, for not raising on direct appeal the incompetence of Petitioner’s court-imposed lawyer at trial, Anthony Jackson, in not proving up the presence of the passenger in Cook’s car by impeaching Cynthia White with her prior testimony about the passenger during Cook’s trial. 

0.14. Had Jackson done that, he could then have identified the passenger as Freeman by calling Cook as a witness, and then subpoenaed Freeman and asked him point-blank on the witness stand whether he shot Officer Faulkner. Had Jackson simply done that, which any minimally competent criminal defense attorney would have done, no jury could have found Petitioner Jamal guilty beyond a reasonable doubt. Yet attorneys Weinglass and Williams never raised this issue.

0.15. Although Arnold Howard told Chief Counsel Leonard Weinglass he and Freeman were in a line-up together shortly after the shooting and Cynthia White had twice picked Kenneth Freeman out of the line-up, attorneys Weinglass and Williams never elicited this testimony from Arnold Howard  when they put him on the witness stand in the PCRA hearing in 1995.

0.16. Weinglass and Williams failed to raise in post-conviction proceedings the incompetence of trial counsel Jackson in failing to impeach the prosecution’s other principal alleged eyewitness, Robert Chobert, on his being in violation of probation. Chobert had pled guilty to two felony counts of arson carrying a possible maximum sentence of 30 years in state prison. He was in violation of probation for breaking the law on a daily basis by driving on a suspended license since he earned his living as a taxi driver. The police and/or prosecution could have pressured him into saying whatever they wanted on the witness stand by threatening to charge him with a probation violation and send  him to prison. Jackson never raised this although he knew of Chobert’s conviction and probationary status. Instead, Jackson vainly attempted to cross-examine Chobert as to the conviction itself, but was ruled out of order by Judge Sabo on grounds that arson is not “crimen falsi.”

0.17. Attorneys Weinglass and Williams failed to raise in the post-conviction proceedings numerous other meritorious points on ineffective representation by Petitioner’s prior trial and appellate attorneys, Jackson and Gelb. Petitioner Jamal’s interest lay in proving his innocence, overturning his conviction and death sentence, and winning his freedom. There can be no strategic, tactical or rational reason for his own attorneys to have suppressed the evidence of his innocence and failed to raise meritorious and compelling issues of the ineffective representation provided him by his trial and appellate attorneys. 

0.18. The real “inside story” which is not told in Executing Justice is that attorney Weinglass’ and attorney Williams’ conduct in this case goes far beyond mere “ineffective representation by counsel” under Strickland v. Washington, 466 US 668 (1984),  to constitute “constructive denial of counsel”  (the legal equivalent of having no counsel at all) under  United States v Cronic, 466 U.S. 648 (1984) and is infinitely worse than the “shocking and professionally  outrageous” behavior of defense counsel in  Rickman v Bell, 131 F3d 1150, 1156-1157 (6th Cir. 1997) who, rather than defending his client, acted as a “second prosecutor.”

0.19. Not only did attorneys Weinglass and Williams suppress Arnold Beverly’s confession and corroborating evidence, they prepared a “preemptive strike” against the evidence in the form of Williams’ book, Executing Justice, should it ever surface in the future. Attorney Weinglass himself describes the passage in Williams’ book concerning the Arnold Beverly evidence (Executing Justice, pp. 328-330) as a “pre-emptive strike” in a letter to Petitioner Jamal, dated February 22, [2001]. (“He [Daniel Williams] also, unbelievably, goes into the witness who we blocked from coming forward (I really objected to this since it has not surfaced; Dan thinks it will and this is a pre-emptive strike).”)

 0.20. No sooner was Arnold Beverly’s signed confession filed in the U.S. District Court by Petitioner’s new attorneys, and a request made to depose Mr. Beverly to perpetuate his testimony, than the “preemptive strike” embedded in the book was launched by none other than the District Attorney who extensively quoted from this passage in the book to oppose Beverly’s deposition from being taken and further argue that the Court should take no heed of Beverly’s confession.

0.21. As a result of attorney Weinglass’ and attorney Williams’ undisclosed conflicts of interest and violation of Petitioner’s rights to effective representation by counsel and/or not to be subjected to constructive denial of counsel, Petitioner did not know of the facts underlying his claims of ineffective representation/constructive denial of counsel as to Weinglass and Williams until they were withdrawn as his counsel of record in the federal habeas proceedings, pursuant to Order of the District Court, upon Petitioner’s new counsel filing their appearances on his behalf on May 4, 2001. Thus, Petitioner’s claims of ineffective representation by counsel against attorneys Weinglass and Williams, set forth in this Petition, are timely under the Post-Conviction Relief Act.

0.22. Petitioner’s First Claim for Relief herein, including but not limited to the evidence related to Arnold Beverly, is timely because the facts underlying attorney Weinglass and attorney Williams’ suppression of this evidence were unknown to him as a matter of law prior to May 4, 2001, when they ceased to be his attorneys, as attorney Weinglass and attorney Williams had never disclosed to him their conflict of interest which caused them to suppress the evidence, and they had misrepresented to him that they were investigating the evidence further when, in fact, they had no intention of ever presenting that evidence in any court.

0.23. Additionally, this Honorable Court may and should exercise its equitable powers to find the claims in this Petition to be timely under the doctrine of equitable tolling and/or avail itself of its nunc pro tunc power to hear and grant relief on these claims on their merits. The PCRA does not forbid the Court from so doing because any such interpretation of the PCRA would render it unconstitutional under the Pennsylvania and U.S. Constitutions as it would amount to suspending the writ of habeas corpus and/or failing to provide for an adequate means for post-conviction review.7 

0.24. The relief available for Petitioner Jamal’s claims that “prior PCRA counsel’s judgment was exercised in a legally ineffective manner is an evaluation of the claims prior counsel has foregone for a determination of ineffectiveness.” Commonwealth v Albrecht, 554 Pa. 31, 46, 720 A2d 693 (1998).

0.25. At all times herein material, Petitioner’s prior Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams, placed their own personal interests ahead of Petitioner’s interests, disregarded his instructions to prove-up his innocence, reverse his conviction and death sentence, and win his freedom. Attorneys Weinglass and Williams refused and failed to investigate the case to establish the Petitioner’s  innocence.  They failed to prepare for the Petitioner’s PCRA hearing in 1995. They failed to obtain evidence or pursue evidence which was or should have been available for the Petitioner’s  PCRA hearing. They failed to make or pursue claims which were available or should have been pursued at the PCRA hearing. They undermined evidence which was adduced and claims which were pursued at the PCRA hearing. They failed to file a supplementary PCRA petition in 1999. 

0.26. Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams failed to enquire of or ascertain from the Petitioner what had happened when the Petitioner and Police Officer Faulkner were shot. Chief Counsel Leonard Weinglass advised the Petitioner not to testify  at the PCRA hearing in 1995 although there was no strategic, tactical or rational reason for him not to testify.

0.27. Despite it being agreed by the Petitioner and his counsel that the Petitioner’s brother, William Cook should testify at the 1995 PCRA hearing, Chief Counsel Leonard Weinglass refused to call William Cook as a witness and told Cook not to testify. Chief Counsel Leonard Weinglass falsely represented to the Court at the PCRA hearing that William Cook was unavailable to testify because he was fearful of being arrested on outstanding bench warrants if he appeared to testify. William Cook was ready, willing and wanted to testify.

0.28. Arnold Beverly’s signed confession was obtained in June 1999. Since then, Arnold Beverly has been ready, willing and wanted to testify. Chief Counsel Leonard Weinglass refused to present a supplemental PCRA petition on the basis of his evidence.

0.29. Arnold Beverley has now confessed not just once, but on at least three separate occasions that he was the person who shot and killed Police Officer Faulkner, and these confessions have been corroborated by a lie detector test. Arnold Beverley states that he was hired, with another man, to shoot Police Officer Faulkner on behalf of the mob and corrupt policemen, because Police Officer Faulkner was interfering with the graft and payoffs which were being made to allow illegal activity including prostitution, gambling and drugs without prosecution in the center city area of Philadelphia. Arnold Beverly is equally adamant that the Petitioner did not even arrive on the scene until after he (Beverly) had shot Police Officer Faulkner and that the Petitioner was shot by another police officer as that police officer arrived on the scene. 

0.30. Arnold Beverly’s evidence is supported by a polygraph test by Dr Charles Honts, a Professor of Psychology of Boise State University. It is indisputable that he made each of his confessions voluntarily. Arnold Beverly’s confessions are corroborated by the eye witness testimony of both the prosecution and the defense witnesses and a mass of other evidence.

0.31.  William Cook’s two declarations state that Kenneth Freeman was a passenger in his car when it was stopped by Officer Faulkner. Sometime after that night, Freeman confessed to Cook that there had been  a plan to kill the officer that night, that he, Freeman, was part of that plan, was  armed that night and participated in the shooting. Cook states that  Petitioner did not shoot Police Officer Faulkner. Cook also states that Petitioner Jamal did not intervene in anything between  him and the police officer. 

0.32. Petitioner Jamal himself states in his declaration that he was in the cab which he was driving that night filling out his log/trip sheet when he heard what sounded like a gun shot. He looked in the rear view mirror and saw people running up and down Locust. As he scanned up and down Locust, he recognized his brother, Billy, standing in the street, apparently distressed. He immediately got out of his cab, and ran towards his brother, who was screaming. As he came across the street, he saw a uniformed cop. The cop turned towards him gun in hand. He saw a flash and went down on his knees. He had been shot. He did not shoot the police officer.

0.33. This further evidence entirely changes the whole complexion of the case which was presented to the original jury and at the PCRA hearing. Faced with Arnold Beverly’s confessions and the evidence of the Petitioner and William Cook, it would have been impossible for the original jury to conclude that it was the Petitioner and not Arnold Beverly who shot Police Officer Faulkner. Arnold Beverly’s confessions and the evidence of the Petitioner and William Cook suggest that this entire investigation was corrupt. This further evidence touches every aspect of the original prosecution case which was presented at the original trial.

0.34.  Arnold Beverly’s confessions and the Petitioner and William Cook’s evidence is the final nail in the coffin of Cynthia White and Robert Chobert’s already heavily discredited identification evidence.

0.35. The further evidence does not only specifically contradict the evidence of these witnesses of what they allegedly saw. It does much more than that:

0.36. Arnold Beverly’s confessions explains why Cynthia White and other prosecution witnesses described the Petitioner crossing Locust from the parking lot. The real killer did cross Locust from in front of the parking lot and shoot Police Officer Faulkner.  If she witnessed this incident at all, the only substantive lie which Cynthia White had to tell was to say that the killer was the Petitioner.

0.37. The further evidence also provides the context in which these witness would have been put under pressure and succumbed to fabricating evidence which implicated the Petitioner. If some of these police officers were complicit in Police Officer Faulkner’s murder, and if this entire investigation was corrupt, the last thing which the police would have stooped from is pressurizing these vulnerable witnesses into fabricating evidence which implicated the Petitioner.

0.38. The further evidence corroborates the mass of testimony from defense witnesses about the unlawful pressure to which they were subjected by the police and the corrupt nature of the original investigation and prosecution.

0.39. On a proper analysis, the available scientific evidence is, at the very least, more consistent with Arnold Beverly’s confessions that it was he who shot Police Officer Faulkner as it is with the prosecution case that it was the Petitioner.

0.40. The further evidence together with Stefan Makuch’s note in the contemporaneous Medical Examiner’s Log of what Sergeant Westerman told him some five hours after the shooting provides the missing explanation for how it was that the Petitioner came to be found shot at the scene if he had not been shot by Police Officer Faulkner. 

0.41. The further evidence completely neutralizes the purported ballistic  evidence with which the prosecution sought to support the contention that the bullet with which the Petitioner was shot had come from Police Officer Faulkner’s gun.

0.42. The further evidence also undermines the integrity of the whole prosecution case as presented at trial. If Arnold Beverly’s evidence is correct, it means that at least some of Police Officer Faulkner’s colleagues were complicit in his murder. If another  police officer and not Police Officer Faulkner shot the Petitioner, then it means that at least one police officer and more likely all of those who were first on the scene have lied about what happened as they first arrived on the scene. It also means that all of those prosecution witnesses who gave evidence about the Petitioner's alleged confession at the Hospital have fabricated their evidence.   

0.43. Last but not least, there is at last completely compelling evidence that it was someone else other than the Petitioner who shot Police Officer Faulkner. Although William Singletary said at his deposition that Police Officer Faulkner had been shot by  someone other than the Petitioner, his was a lone voice and attorney Weinglass and attorney Williams did not seek to rely on his substantive testimony about what had happened on 12/9/81 at 13th and Locust. It is hard to conceive of what more compelling evidence could ever have to come to light than the series of open and entirely voluntary confessions which Arnold Beverly, the killer himself, has now made.

0.44. This further evidence puts the case of Mumia Abu-Jamal in an entirely new factual and legal context and requires that each of his claims for relief based upon constitutional error be considered on their merits. The case of Petitioner Jamal – an innocent man convicted of a crime he did not commit – has been a complete and utter travesty and mockery of justice from its inception. Mr. Jamal was and is a victim of a frame-up and a cover-up that persists to this very day. Mr. Jamal was denied a fair trial. He was denied the right to have a friend, John Africa, a non-lawyer, sit with him  at counsel table to advise him while the Petitioner stood alone, defending himself  against all the  power and resources of the State. He was then denied the basic right to represent himself and had a court-appointed lawyer imposed on him who, rather than acting as an advocate for Mr. Jamal, acted instead as an “organ of the State.” This violation of Mr. Jamal’s Sixth and Fourteenth Amendment rights to represent himself deformed the entire trial. When Mr. Jamal objected to the violation of his right to self-representation this was used by the court as a pretext to exclude him from approximately half the trial. The prosecutor twisted this inside-out to present a negative portrait of Mr. Jamal to the jury and, in the penalty phase, to argue for his execution although Mr. Jamal had only insisted on respect for his constitutional rights. Mr. Jamal was defrauded out of his right to appeal – during trial – the denial of his right to self-representation when Judge Sabo, the prosecutor, and Jamal’s court-imposed defense attorney, Anthony Jackson falsely represented to him that proceedings before a single Pennsylvania Supreme Court Justice to which Mr. Jamal was not a party and in which his attorney, Mr. Jackson, represented himself only and did not represent Mr. Jamal, had adjudicated away Mr. Jamal’s Sixth and Fourteenth Amendment rights. Mr. Jamal was deprived of his right to trial before an impartial jury from which persons had not been excluded because of race when the prosecutor used peremptory challenges to take African-American jurors off the jury because of their race. Mr. Jamal was deprived of his right to a fair trial because of the manifest bias and prejudice of Judge Sabo and gross prosecutorial misconduct by the District Attorneys’ Office. Mr. Jamal’s direct appeal was marred by ineffective representation by his appellate lawyer, Marilyn Gelb, who, inter-alia, failed to adequately or properly raise the ineffectiveness at trial of her former employer, personal friend, and protégé Anthony Jackson, because of her own conflict of interest arising from her relationship with Jackson. Additionally, Gelb herself may have been mentally incompetent during the course of her representation. Mr. Jamal was deprived of his right to due process and effective representation by counsel in the state post-conviction proceedings and subsequent appeal from denial of post-conviction relief by the conflicts of interest and constructive denial of counsel on the part of his prior attorneys, Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams.  Mr. Jamal was further deprived of a fair hearing before the Pennsylvania Supreme Court on appeal from denial of post-conviction relief by the court’s failure to recuse Justice Castille, who had been the Philadelphia District Attorney during the pendency of Mr. Jamal’s direct appeal. Mr. Jamal’s rights have been prejudiced in these very habeas proceedings by attorney Weinglass’ and Williams’ suppression and/or sabotage of meritorious claims for relief, included but not limited to his claim of “actual innocence” based on the signed confession of Arnold Beverly and related evidence, which has made necessary the filing of this redrafted and  amended petition for writ of habeas corpus.

0.45. The evidence that Petitioner Mumia Abu-Jamal is innocent, and that someone else shot and  killed Police Officer Daniel Faulkner, and the gross violations of Petitioner’s constitutional rights alleged herein, compel the setting of an evidentiary hearing, the reversal of Petitioner Jamal’s conviction and death sentence, and his immediate unconditional release.

I. PROCEDURAL  HISTORY AND  BACKGROUND 

1. Petitioner Mumia Abu‑Jamal ("Jamal") is presently on death row in the State Correctional Institution at Greene. A death warrant was issued on October 13, 1999, specifying an execution date of December 2, 1999. An application for a stay of execution is submitted herewith. 

2. Judgment was entered in the Court of Common Pleas, Philadelphia County under the caption Commonwealth v. Wesley Cook, a/k/a Mumia Abu Jamal, Information # 1357 & 1358. 

3. Jamal was charged by Information #1357 and 1358 of one count of first degree murder and one count of possession of an instrument of a crime. 

4. Jamal pleaded not guilty and was tried by a jury, the Honorable Albert F. Sabo presiding. 

a. 
On December 15, 1981, the Court of Common Pleas appointed Anthony Jackson to serve as Jamal's trial counsel; at the time, Jamal was recuperating from a gunshot wound in the hospital. 

b. 
Court appearances were made on January 5, 8, 11, 20; February 2; March 18; April 1, 29; and May 13, 1982. 

c. 
Suppression hearings were held on June 1 to June 4, 1982. 

d. 
Jamal's trial commenced within 6 months of his arraignment. Jury selection began on June 7, 1982, and was completed with the jury being sworn on June 17, 1982. 

e. 
On June 18, 1982, the guilt phase of Jamal's trial began with proceedings spanning two weeks, working six days per week. 

f. 
The jury returned a guilty verdict at 5:30 p.m. on Friday, July 2, 1982. 

g. 
The trial court provided both counsel the choice of conducting the penalty phase during the evening hours of July 2nd or beginning the next day. Jamal's counsel did not express a preference. The prosecutor's request to proceed the following morning was granted. 

h. 
The penalty phase commenced on Saturday morning, July 3, 1982. After a brief and highly‑politicized sentencing hearing ‑‑ lasting less than two hours with virtually no advocacy on the part of Jamal's court‑appointed counsel ‑‑ the jury voted to impose the death penalty. 

i. 
The trial court denied post‑trial motions and formally imposed the death sentence on May 25, 1983. 

5. Jamal then pursued his direct appeal in the Supreme Court of Pennsylvania. 

a. 
Jamal was represented by court‑appointed appellate counsel, Marilyn Gelb. Gelb was appointed appellate counsel after Jamal's initial appointed appellate counsel was relieved due to failure to prosecute the appeal. 

b. 
Judgment was affirmed by a bare quorum (four of seven justices) of the Pennsylvania Supreme Court. Com. v. Abu‑Jamal, 521 Pa. 188, 555 A.2d 846 (1989), reh'g denied, 524 Pa. 106, 569 A.2d 915 (1990). 

c. 
Two justices did not participate in any phase of the appeal, and Chief Justice Nix, although participating robustly in the oral argument, withdrew his involvement from the decision of the Court. The reason for the recusal of these three Justices has never been made public. 

6. Thereafter, Jamal petitioned the Supreme Court of the United States for certiorari review. 

a. 
Jamal's petition for a writ of certiorari was denied. Abu‑Jamal v. Pennsylvania, 498 U.S. 881 (1990). 

b. 
Jamal then filed a petition for rehearing which was denied. Abu‑Jamal v. Pennsylvania, 498 U.S. 993 (1990). 

c. 
Jamal moved for leave to file a second petition for rehearing, in light of the granting of the writ of certiorari in Dawson v. Delaware, 503 U.S. 159 (1992), which was a review of a decision of the Supreme Court of Delaware which relied in part on Commonwealth v. Abu‑Jamal. The leave to file a second rehearing petition was denied. Abu‑Jamal v. Pennsylvania, 501 U.S. 1214 (1991). 

7. State authorities, including the Office of the Governor of Pennsylvania, were aware of Jamal's intention of filing a petition for collateral relief under Pennsylvania's Post Conviction Relief Act (PCRA) by June 5, 1995. 

a. 
The State authorities were aware of Jamal's intentions because prison officials routinely intercepted Jamal's mail, including privileged correspondence to and from Jamal's counsel. 

b. 
Correspondence by and between Jamal and counsel contained privileged and highly sensitive information of Jamal's intentions of filing his PCRA petition on or about June 5, 1995, and included highly confidential discussions concerning litigation strategy and counsel's evaluation of the possible claims that could be raised in the collateral proceedings. 

c. 
Jamal filed a civil rights action based upon this intrusion into his legal correspondence with the United States District Court for the Western District of Pennsylvania. 

d. 
The district court concluded that this interception of privileged communications by and between Jamal and his counsel "actually injured" him and violated his Sixth and Fourteenth Amendment rights. (See Jamal v. Price, et al., No. 95‑618, 1996 U.S. Dist. LEXIS 8570 (W.D. Pa. June 6, 1996). 

8.  On June 1, 1995, armed with privileged information derived from Jamal's correspondence, Governor Thomas Ridge signed a warrant for Jamal's execution, scheduling it for August 17, 1995. 

9.  On June 5, 1995, Jamal filed his petition for collateral relief pursuant to the Post‑Conviction Relief Act ("PCRA"), accompanied with a memorandum of law and exhibits. 

a. 
The PCRA petition was filed in the Court of Common Pleas and the matter was referred to the original trial judge, Hon. Albert Sabo, despite Jamal's compelling motion for recusal. 

b. 
On July 12, 1995, the court denied the motion for recusal. 

c. 
On July 14, 1995, the court denied Jamal's motion for discovery (and summarily quashed over two dozen subpoenas) and declined to rule on his motion for stay of execution on the dubious ground that the evidentiary hearing could conceivably be concluded in sufficient time to carry out the execution on the designated date. 

d. 
Unbeknownst to Jamal at the time, the implementation of the execution date, which came about through the State's interception of privileged attorney‑client correspondence, was done precisely for the purpose of justifying a rushed evidentiary hearing. 

e. 
Judge Sabo rebuffed all efforts by Jamal to secure more time to prepare for the evidentiary hearing, which was set for July 12, 1995. Judge Sabo's haste in launching the evidentiary hearing is particularly evident by the fact that the prosecution had not yet answered Jamal's PCRA Petition and accompanying motions, and that four separate pretrial transcripts were still to be transcribed. 

f. 
Faced with a draconian schedule which threatened his ability to present fairly evidence supporting his constitutional claims, Jamal filed an emergency interlocutory petition for relief with the Pennsylvania Supreme Court, arguing that Judge Sabo had abused his discretion in imposing an unrealistic hearing schedule. The Pennsylvania Supreme Court agreed and provided Jamal modest relief, pushing the start of the hearing to July 26, 1995. 

g. 
An evidentiary hearing was held, beginning July 26 and ending August 15, 1995. 

h. 
In the midst of the evidentiary hearing, where the PCRA court repeatedly rushed counsel to proceed faster so as to meet the execution deadline, it became apparent to the PCRA court (assuming the PCRA court was acting in good faith from the outset by refusing to rule on the stay application) that a stay of execution would be necessary. The PCRA court issued a stay of execution on August 7, 1995. 

i. 
Final arguments were held on September 11, 1995. 

j. 
In a written decision dated September 15, 1995, the court denied all of Jamal's claims for relief, adopting virtually verbatim the written submissions by the prosecution. 

10. Jamal appealed the denial of his PCRA petition to the Supreme Court of Pennsylvania. 

a. 
During the pendency of this appeal, Jamal applied four times for relief in the form of an evidentiary remand. 

b. 
The first application, filed May 22, 1996, which the Court granted on September 4, 1996, concerned the need to supplement the record with testimony from one Veronica Jones, an eyewitness to events on the night in question. 

c. 
The second application concerned a remand for the purposes of taking testimony from Pamela Jenkins, a newly available witness. The motion also included a remand for purposes of additional discovery, including the police and prosecution files in their entirety, and a request that the matter be assigned to a different judge. 

d. 
The third motion concerned a remand to supplement Jamal's claim of a violation of Batson v. Kentucky, 476 U.S. 79 (1986), based upon a videotape exposing the Philadelphia District Attorney Office's policy and practice of systematically striking African‑American venirepersons. 

e. 
On May 30, 1997, the Court granted the motion for a second remand, limited to the taking of testimony from Pamela Jenkins. The Court denied all other requests within that motion, and denied the third application for remand in its entirety. 

f. 
On August 1, 1998, Jamal submitted a fourth application for remand in order to present evidence in support of his claims that: (1) his death sentence should be vacated due to racial and geographical disparities, and (2) that the prosecution impermissibly used peremptory strikes to excuse qualified jurors on account of their race. 

g. 
In addition to filing his brief in support of his appeal from the denial of his PCRA petition, Jamal sought the recusal of Justice Ronald D. Castille, one member of the Pennsylvania Supreme Court. The basis for this recusal motion was that Justice Castille was the District Attorney in Philadelphia at the time of Jamal's direct appeal from his judgment of conviction and sentence, and Justice Castille, directly and through his assistants, argued vigorously that Jamal received a fair trial and that the evidence of his guilt was overwhelming. 

f. 
On October 29, 1998, the Pennsylvania Supreme Court issued its decision affirming the denial of Jamal's PCRA petition, and Justice Castille denied the recusal motion based upon his involvement in Jamal's direct appeal. The Court also denied the fourth application for remand on that date. 

i. 
The Court denied Jamal's application for re‑argument on November 25, 1998. 

j. 
Jamal thereafter petitioned the Supreme Court of the United States for certiorari review, which was filed on April 22, 1999, Abu‑Jamal v. Pennsylvania, No. 98‑1702 , and denied on October 4, 1999. 

k. 
This federal habeas corpus petition was filed on behalf of Mumia Abu-Jamal in the United States District Court for the Eastern District of Pennsylvania on October 15, 1999, in TA \s "Martin Horn" \c 0Mumia Abu-Jamal v Martin Horn, et al, Case No. 99-5089, by Petitioner Jamal’s prior attorneys, Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams, et al, pursuant to 28 U.S.C. §§2241 and 2254.. 
l. 
On March 5, 2001, Petitioner Jamal personally filed a motion in the District Court for withdrawal of counsel and requesting time to retain new counsel, based upon  a conflict of interest by his attorneys related to publication of a book, Executing Justice, by Chief Legal Strategist Daniel Williams which purported to be the “inside story” of Petitioner Jamal’s case. On April 6, 2001, the District Court granted Petitioner’s motion, ordering the withdrawal of his counsel approved upon the entry of appearance of new counsel and granting Petitioner 30 days for his new counsel to enter their appearance. 

m. 
On or about March 21, 2001, Petitioner Jamal filed a lawsuit against attorney Williams and his publisher requesting injunctive relief to thwart publication of Williams’ book, Mumia Abu-Jamal vs St. Martin’s Press and Attorney Daniel R. Williams, USDC (WD PA), Case No. 01-540.
 
n. 
On May 4, 2001, Petitioner’s new counsel Nick Brown, Esq., Marlene Kamish, Esq., Eliot Lee Grossman, Esq., and J. Michael Farrell, Esq., entered their appearances in these federal habeas proceedings, subject to approval of the motions for admission pro hac by counsel Brown, Kamish, and Grossman, and filed in the District Court declarations under penalty of perjury by Arnold Beverly, Mumia Abu-Jamal, William Cook, Donald Hersing, and Linn Washington, which establish that Petitioner Mumia Abu-Jamal is innocent.
o. 
On May 29, 2001, Petitioner’s new counsel filed in the United States District Court a declaration by one of the leading polygraph experts in the United States, Dr. Charles Honts, Chairman of the Psychology Department at Boise State University, setting forth the results of a lie detector tests which he administered to Arnold Beverly which corroborates Mr. Beverly’s confession to the shooting of P.O. Faulkner and exoneration of Petitioner Jamal. 
p. 
On that same date, Petitioner’s counsel advised this Court by letter that they we would be filing  an amended habeas petition in these proceedings and were diligently engaged in the process of drafting the same.

q. 
On July 3, 2001, Petitioner Jamal’s counsel filed in the Court of Common Pleas of the Commonwealth of Pennsylvania, County of Philadelphia, a Petition for Post-Conviction Relief/Writ of Habeas Corpus [“PCRA Petition”], and filed in this Court a Motion to Hold in Abeyance these federal habeas proceedings. A true and correct copy of the PCRA Petition was attached to said motion as Exhibit “A” thereto. At the same time, Petitioner’s Counsel advised this Honorable Court that we had been deflected from the task of redrafting the federal habeas petition by the necessity of filing the PCRA Petition in order to properly exhaust meritorious claims on behalf of Petitioner Jamal, including claims of “actual innocence,” arising out of an all-pervasive conflict of interest on the part of Petitioner’s prior counsel, Messrs. Weinglass and Williams, resulting in a violation of Petitioner’s constitutional rights by a “constructive denial of counsel” under Cronic v. United States.
r. 
Thereafter, the Commonwealth filed an Answer to the PCRA Petition in the Court of Common Pleas in which it took the position that Petitioner’s claims for relief therein were time-barred and, therefore, there was no available remedy in the state courts, thereby conceding that the claims for relief set forth therein are exhausted.

s. 
Thereafter, this Honorable Court denied Petitioner’s Motion for Leave to Take the Deposition of Arnold Beverly, the self-confessed killer of Police Officer Daniel Faulkner, ruling inter-alia that there is no available remedy in the state court for Petitioner’s claims for relief in the PCRA Petition, thereby ruling that said claims are exhausted.

t. 
Thereafter, this Honorable Court denied Petitioner’s motion, previously submitted by his prior counsel, Messrs. Weinglass and Williams, to add an additional Claim 30 to this Habeas Petition, raising explicitly the issue of violation of Petitioner’s Sixth and Fourteenth Amendment rights under Faretta to the assistance of a lay advisor (viz. Mr. John Africa) at counsel’s table whilst defending himself at trial. In denying said motion, the District Court laid particular emphasis on the fact that Petitioner’s prior counsel, Weinglass and Williams, did not cite any law  to support the merits of this claim for relief.  The District Court’s opinion does not mention that extensive briefing of such law  was submitted to the District Court by amici curiae before  submission of said amendment by Petitioner’s prior counsel; the text of the proposed  amendment itself attributes its submission to the amicus briefs having alerted Petitioner’s prior counsel to the lay advisor (John Africa)  issue; but the District Court had refused to accept the amicus briefs on grounds that their participation was “unnecessary and unhelpful” due to the highly qualified and highly capable representation being provided to Petitioner Jamal by Chief Counsel Leonard Weinglass, a “veteran” of  the  Monterrey Death Penalty Seminar, having once attended the same.

u. 
Thereafter, Petitioner’s Counsel advised this Honorable Court by letter that we would be filing a Motion to Reconsider the denial of leave to depose Arnold Beverly and, in light of the Commonwealth’s Answer to the PCRA Petition, would be filing this First Redrafted and Amended Petition for Writ of Habeas Corpus.

v. 
Thereafter, Petitioner’s Counsel duly filed in the District Court a motion to reconsider denial of leave to depose Arnold Beverly.

11. This First Redrafted and Amended Petition for Writ of Habeas Corpus, and accompanying motion for leave to file the same, duly followed.


II. PRELIMINARY STATEMENT 

11.1. This case is all about innocence. The Petitioner, Mumia Abu-Jamal, is innocent. The Petitioner did not shoot Police Officer Faulkner, he was framed for the killing and now, at last, he is in a position to prove it.

11.2. In June 1999, Arnold Beverly signed a written confession, under penalty of perjury, to killing Police Officer Faulkner. Arnold Beverly was hired with at least one other accomplice by organized crime and corrupt elements in the Philadelphia Police Department to murder Officer Faulkner because he was interfering with their graft. The Petitioner had nothing to do with the killing. The Petitioner was shot by another, unidentified police officer as he arrived on the scene after Police Officer Faulkner had been shot. The Petitioner was shot because the police officers who were involved in the murder of Police Officer Faulkner needed a fall guy for the killing. He was shot because, like the real killers, he was a young black man and, even if he survived, nobody was ever likely to look any further for the real killer. With a bullet in him, nobody was ever likely to believe that he had been an innocent bystander. Nobody would ever have looked any further if the Petitioner had been typical of the young black men whom one might have expected to have been on the streets of that part of 6th District at 4 o’clock in the morning.  Nobody would ever have looked any further if that young black man had not happened to be the Petitioner, Mumia Abu Jamal. 

11.3. Arnold Beverly’s confession is supported by a mass of corroborating evidence both in and outside the record, ranging from the testimony of the Petitioner himself and his brother, William Cook, through the background testimony of Donald Hersing and Linn Washington, a host of defense witnesses, a thorough analysis of the evidence and testimony upon which the State purports to rely and the expert polygraph evidence of Dr Honts. 

11.4. The further evidence which is now available destroys the prosecution case which was presented at the Petitioner’s trial, the keystone of which was that there was nobody else who could have possibly killed Police Officer Faulkner. It establishes beyond peradventure that the Petitioner did not shoot Police Officer Faulkner and that his only crime was to be in the wrong place at the wrong time. It proves beyond doubt that the whole of the original investigation and prosecution of the Petitioner was corrupt and that the evidence which supposedly implicates the Petitioner, ranging from the alleged eye-witness testimony through the scientific evidence to the alleged hospital confession was fabricated, manipulated or misrepresented. It goes much, much further than the legal test which the Petitioner has to satisfy, namely that of satisfying this court that “it is more likely than not that no reasonable juror could have found petitioner guilty beyond reasonable doubt.” Schlup v. Delo, 513, U.S. 298, 326-27 (1995); Herrera v. Collins,  506 U.S. 390 (1993). It leads ineluctably to the conclusion that the prosecution deprived the Petitioner of Fifth and Fourteenth Amendment rights to a fair trial by suborning perjury and presenting fabricated evidence throughout the Petitioner’s trial. In so doing, the prosecution perpetrated a fraud upon the court. This fraud “casts a dark shadow over the prosecution’s intentions” and makes the Petitioner’s underlying conviction “inherently unreliable” since it was obtained by a “prosecutor who may not have had the intention of finding the true perpetrator.” Workman v. Bell, 227 F. £d. 331, 334 (Sixth Cir. 2000).

11.5. Arnold Beverly’s confession and the rest of the further evidence in this case compel the setting of an evidentiary hearing, the reversal of the Petitioner’s conviction and death sentence, and his immediate and unconditional release.

11.6. The reason why this further evidence and, indeed, so little evidence of actual innocence has been presented before is complete ineffectiveness on the part of the Petitioner’s supposed trial counsel and an all pervasive conflict of interest on the part of the Petitioner’s prior post-conviction and federal habeas attorneys, Leonard Weinglass and Daniel Williams, between 1992 and 4th May 2001, which constituted a “constructive denial of counsel” under Cronic v. United States.
11.7. When, as court appointed back up counsel, attorney Jackson was ordered to take over the conduct of the Petitioner’s defense at the original trial after the Petitioner had been wrongfully deprived of his Sixth Amendment right to represent himself pro se, attorney Jackson should have refused to do so unless and until he had had a reasonable opportunity, first, to ascertain from the Petitioner his version of what had happened on 12/9/81 at 13th and Locust and, secondly, to interview potential witnesses and properly prepare for the Petitioner’s trial.

11.8. As it was, attorney Jackson never bothered to ask the Petitioner what had happened on 12/9/81. Without ascertaining what the Petitioner’s version of events was, attorney Jackson was never in a position to do any more than go through the motions and put forward a purely pro forma defense on the Petitioner’s behalf. He was not in a position even to decide, let alone advise the Petitioner about what evidence which be investigated in order to try and substantiate the Petitioner’s case. He could not begin to decide or advise the Petitioner about what evidence he should call in his defense. He certainly could not properly or adequately offer the Petitioner any advice or make key decisions about such matters as, for instance, whether or not the Petitioner should give evidence.  He did not even know which were the parts of the prosecution case which he should seek to challenge. As the record clearly demonstrates, he was completely unable to put forward any positive case to the Commonwealth’s witnesses in cross-examination. Nor could he begin to make any meaningful opening or closing statements. 

11.9. The keystone of the Commonwealth’s case against the Petitioner is and was that the Petitioner was the only person who could have killed Police Officer Faulkner. If he had even begun to be properly prepared or remotely competent, attorney Jackson  could have irreparably holed the prosecution case below the water line at the original trial.  He could have proved up that there was a passenger in William Cook’s car that night by impeaching Cynthia White with her prior testimony at William Cook’s assault trial that there was such a passenger. If he had interviewed William Cook, he could have put him on the stand to identify who the passenger was. In the light of William Cook’s testimony, if attorney Jackson had then subpoenaed Kenneth Freeman, Kenneth Freeman would almost inevitably have taken the Fifth Amendment.  Even if he had not done so, the damage would have been done as soon attorney Jackson accused Kenneth Freeman of killing Police Officer Faulkner on behalf of organized crime. The whole prosecution theory of the case, namely that the Petitioner was the only person who could have killed Police Officer Faulkner, that he was acting on his own and that he had gunned down Police Officer Faulkner in the street simply because he had sought to detain his brother, would have been in tatters. 

11.10. Attorney Weinglass and Attorney Williams’ conflict of interest runs like a fault line through the entire period of their retainer. 

11.11. Attorney Weinglass and attorney Williams acted as the Petitioner’s Chief Counsel and Chief Legal Strategist respectively between 1992 and May 2001. Attorney Weinglass and attorney Williams have built much of their personal legal and political reputations on the back of this case. They have both written and spoken extensively about this case. Attorney Weinglass, in particular, has traveled the world. They have both made very substantial amounts of money from their involvement in this case. 

11.12. Over the last decade, attorneys Weinglass and Williams have made the Petitioner into something of a political icon. Publicly, they have portrayed the Petitioner as America’s first political prisoner, the victim of a political frame up. As such, the Petitioner’s case has attracted worldwide interest. Attorneys Weinglass and Williams have cynically manipulated this situation to their own personal advantage by utilizing elements within the “progressive” political movement which has grown up nationally and internationally around the case not only as press agents on their behalf to turn them into media superstars, but as fundraisers as well to generate the hundreds of thousands of dollars necessary to pay their legal fees. Without access to these financial resources, Attorneys Weinglass and Williams would have had to have taken on Petitioner’s case pro bono, which they had no desire or inclination to do, or Petitioner’s representation would have been placed into the hands of the Federal Defender or appointed counsel licensed to practice in the State of Pennsylvania, which neither attorney Weinglass nor attorney Williams are.

11.13. Whilst there is no denying the political features of this case, the particular portrayal of the Petitioner’s case which attorney Weinglass and attorney Williams have painted for the world both inside and outside court has clearly been driven by attorney Weinglass and attorney Williams’ personal agendas and financial interests. 

11.14. The book, Executing Justice, merely represents one more step down this road. As the endgame of this case approaches, attorney Weinglass and attorney Williams are anxious to reposition themselves in the legal and political spectrum.  This book was written not “to make [the Petitioner’s] ordeal more interesting and attractive to a main stream audience,” as attorney Williams claims in Paragraph 12 of his Affidavit filed in Mumia Abu-Jamal vs St. Martin’s Press and Attorney Daniel R. Williams, USDC (WD PA), Case No. 01-540 (hereinafter “the civil proceedings”). Rather, it was written to make attorney Weinglass and attorney Williams more attractive to a main stream audience. It was written with an eye to their futures after the Petitioner’s case was finished. It was written to portray attorney Weinglass and attorney Williams as wise and responsible lawyers fighting an heroic struggle against insuperable odds in an unfair and flawed criminal justice system. It was written both to preserve and to enhance attorney Weinglass’ and attorney Williams’s reputations. It was written not to advance the best interests of the Petitioner, but the best interests of attorney Weinglass and attorney Williams.

11.15. The writing of this book exemplifies what attorney Weinglass and attorney Williams have done throughout their involvement in this case. Everything which they have ever done in relation to this case has been determined by what attorney Weinglass and attorney Williams have perceived to be in their best interests. To the extent that the best interests of the Petitioner have coincided with their own best interests, all well and good. But, to the extent that the Petitioner’s best interests have come into conflict with their own best interests, they have always put their own interests first. 

11.16. When attorney Weinglass and attorney Williams were first retained they were advised by attorney Rachel Wolkenstein that she had a source of information who stated that he knew that the Petitioner had not shot Officer Faulkner and that Faulkner was actually killed as a result of a “mob hit” by  corrupt elements in the police department and organized crime because he was interfering with their protection racket in the center city  area. The source stated that he would not disclose who had actually shot Faulkner and would not testify about any of this and would deny all of it if subpoenaed. Attorney Weinglass made it clear that this information was too hot to handle as far as he was concerned  and that he would not pursue it and would not authorize any investigation  of this information. The source of this information was Arnold Beverly.

11.17. However, attorney Weinglass and attorney Williams have always believed this information to be true. They have always known that the Petitioner is innocent. It was never remotely plausible that the Petitioner would have gunned down Police Officer Faulkner in cold blood for simply arresting his brother as the Commonwealth maintain.

11.18. From the outset, though, attorney Weinglass and attorney Williams have been all too aware of the implications of investigating and positively attempting to establish the Petitioner’s actual innocence of this crime. They knew inevitably where that trail would lead. Someone shot Police Officer Faulkner. On the facts of this case, the possible motives which someone would have had for doing so were extremely limited. If attorney Weinglass and attorney Williams actively pursued a defense of actual innocence, they would inevitably have to put the Petitioner and his brother, William Cook, on the stand. If they put William Cook on the stand , it would inevitably emerge that, after the shooting, the passenger in William Cook’s car, Ken “Poppi” Freeman had told him that there had been a plan to kill Police Officer Faulkner that night, that he, Freeman, was part of that plan, and he had been armed that night and had participated in the shooting. 

11.19. Similarly, if attorney Weinglass and attorney Williams had pursued the most obvious and clear cut claim of ineffectiveness of counsel on the part of prior counsel and, in particular, that attorney Jackson had never ascertained the Petitioner’s account of what had happened that night and therefore had never been  in a position to make any meaningful opening or closing speech or to put a positive case to the Commonwealth’s witnesses in cross-examination, again, attorney Weinglass and attorney Williams would have to put forward the Petitioner’s case on actual innocence in order to establish the requisite prejudice.

11.20. Either way, attorney Weinglass and attorney Williams would inevitably have to take on the Philadelphia police and the endemic and extreme corruption which  pervaded the Philadelphia police in the early 1980's in a manner in which they were simply unwilling to do.

11.21. Firstly, to actively investigate and pursue such a claim was obviously physically dangerous. And attorney Weinglass’ and attorney Williams’ fears for their physical safety were certainly not without foundation. Police Officer Faulkner had been killed for and on behalf of organized crime and corrupt police officers. It was far from unheard of that police officers or witnesses against police would be the subject of “hits” in Philadelphia in the 1980's. Bertram Schlein, a witness who testified against Central Division Chief John DeBenedetto, was murdered in 1983.  Kenneth Schwartz, a former police officer and reported associate of one of the officers involved in this case, Inspector Giordano, was reportedly a suspect in Schlein’s death.  During the prosecution of “Five Squad” narcotics officers for corruption in the 1980-84 time period, a federal prosecutor alleged that Philadelphia police officers had plotted to kill a witness in a federal tax-evasion case against an officer.  In that same prosecution, a witness testified that he feared for his life after he was told that a “Five Squad” officer who was cooperating with the FBI had been killed in his home. Other police officers were killed in the early 1980’s under circumstances suggesting assassination. The last Philadelphia officer to have been killed before P. O. Faulkner was James Mason, who was shot by a sniper in May 1981.  The next officer to be murdered after Daniel Faulkner was Thomas Trench, who was shot at close range in his police car with the window open in May 1985, likely by someone he knew. At the present time, a former police officer turned mob hit man, Ronald Previte, has been testifying as a government informant in a case dealing with gangland killings. Previte boasted that he “learned more about being a crook” during the ten years he spent with the Philadelphia Police Department than any other time in his life. 

11.22. Moreover, during the state PCRA proceedings in 1995, Attorney Weinglass informed the Petitioner, his brother William Cook, and then members of the legal team, Rachel Wolkenstein and Jonathon Piper, that he was extremely upset and worried by a specific death threat that he had received by telephone from Kenneth Freeman’s brother, Ron Freeman. According to what attorney Weinglass told the Petitioner, William Cook, Rachel  Wolkenstein and Jonathan Piper, he had received a telephone call from Ron Freeman, Kenneth Freeman’s brother, who stated that he was calling from the warden’s office of the prison in which he was detained and that, if Weinglass went forward with any evidence implicating Kenneth Freeman, he would be “dead meat.” According to William Cook’s two affidavits, filed by Petitioner’s present counsel in the United District Court on May 4, 2001, Kenneth Freeman was a passenger in Cook’s car when it was stopped by P.O. Faulkner on December 9, 1981. Sometime after the incident, Kenneth Freeman told Cook that there had been a plot to murder Faulkner that night and that he, Freeman, had been part of the plot, was armed that night, and participated in the shooting.

11.23. Secondly, attorney Weinglass and attorney Williams had careers outside and beyond the Petitioner’s case. To pursue such a case and fail would potentially seriously jeopardize their future careers. They would run the risk of being labeled desperate and dangerously irresponsible lawyers. They knew the vicious campaign of character assassination which would ensue. Whilst this case might make their careers, it might much more easily break their careers. This was a risk which they were simply unwilling to take. It was a battle which they were not prepared to fight, because, for them, the risk to their long term interests outweighed their client’s interests in establishing his innocence. 

11.24. Attorney Weinglass and attorney Williams knew that they could conduct the Petitioner’s case, at least in court, simply on the basis that the Petitioner had been unfairly tried and convicted (which he had been) at no risk to themselves and in a manner which would only enhance their reputations for heroically and responsibly battling in an unfair and flawed criminal justice system against (if they failed) insuperable odds. 

11.25. And this is precisely what attorney Weinglass and attorney Williams did, whilst, at the same time, they stoked the political fires underneath this case to lift the profile of the case and therefore their own personal profiles onto a national and international stage by canvassing allegations that Petitioner had been framed for political reasons simply because he was who he was. 

11.26. Ironically, attorney Weinglass and attorney Williams publicly aired the allegations that the Petitioner had been the innocent victim of massive police corruption on the basis of the evidence and other information which they had, including the information from Arnold Beverly. In early October 1995 Attorney Weinglass announced at a large public meeting in San Francisco that there were rumors that officer Faulkner was an FBI informant and had been set up to be killed by fellow officers.  However, attorney Weinglass and  attorney Williams then forbore to use any evidence, even the evidence which, like William Cook’s testimony, they had at their fingertips, to prove in court, rather than from the speaker’s platform at political rallies, that the Petitioner had been framed. In so doing, attorney Weinglass and attorney Williams achieved the best of both worlds. They  burnished the image which they wished to create for themselves of fearlessly  fighting “the system” without ever having to take on the Philadelphia police and their endemic corruption directly, with all the risks which that might entail for themselves. 

11.27. Now that the Petitioner has served their purposes and, so far as attorney Weinglass and attorney Williams are concerned, has outlived his useful life as a client, they want to move on with their careers. Hence Executing Justice. It was plainly written by attorney Williams with the active encouragement if not positive assistance of attorney Weinglass (Williams’ Affidavit, Paragraph 25) to cement everything which they had gained from being the Petitioner’s attorneys and to enable them to move on with their careers greatly enhanced and their reputations intact. 

11.28. This explains the venom with which attorney Williams seeks to dispose of Arnold Beverly’s confession at pages 328-330 of Executing Justice. For a book that purports to present a balanced assessment of the relevant evidence in this case, this book makes no pretense of any semblance of balance in its assessment of Arnold Beverly’s confession at all. 

11.29. The legal and practical significance of Arnold Beverly’s confession is obvious and it certainly was not lost on attorney Weinglass and attorney Williams. It is difficult to conceive of any more compelling evidence of the Petitioner’s actual innocence than the signed confession of the man who shot Police Officer Faulkner. It found a wealth of support and corroboration in the available evidence both in and outside the existing record. It clearly undermined every single aspect of the Commonwealth’s case against the Petitioner, from the purported eyewitness testimony through the purported scientific evidence to the evidence of the alleged confession. Not only did it identify the true killer of Police Officer Faulkner, but it also provided an innocent explanation of how the Petitioner came to be found shot at the scene. It raised the issue of the prosecution perpetrating a fraud upon the courts, by suborning perjury and presenting evidence throughout the state court proceedings, which in itself would provide a basis for relief for the Petitioner on the grounds that his conviction was inherently unreliable, because it was obtained by “a prosecutor who may not have had the intention of finding the true perpetrator.” Workman v. Bell, 227 F3d.,  331, 334 (Sixth Cir. 2000). At the very least, it completely opened up the scope of the Petitioner’s existing Brady claim: if there were police officers on the scene who witnessed the shooting, neither their identities nor their duty logs have ever been disclosed, let alone any witness statements from these officers. 

11.30. When confronted with Arnold Beverly’s signed confession on 8th June 1999, the natural reaction of any attorney who was genuinely and honestly acting in his or her client’s best interests would be to gather together as swiftly as possible all of the corroborative evidence which could be identified which supported Arnold Beverly’s confession and to submit a supplemental PCRA petition with an appropriate motion for discovery as soon as possible. 
11.31. Attorney Weinglass and attorney Williams did not do this. On the contrary, according to attorney Williams’ own account in Executing Justice, attorney Weinglass, with attorney Williams’ full approval and encouragement, immediately “sought out ways to push [Arnold Beverly] onto the trash heap.” Even when those attempts foundered, when, for instance, the results of the polygraph examination of Arnold Beverly confirmed that Arnold Beverly was and is telling the truth, they still refused to use his evidence. Although attorney Weinglass had used Dr. Honts’ services before, he specifically telephoned Dr. Honts after getting the results of the polygraph test to angrily disparage Arnold Beverly and the test results. Attorney Weinglass falsely led Dr Honts to believe that  DNA tests had been carried out which contradicted the results of the polygraph test and Arnold Beverly’s confession (Dr. Honts’ Affidavit, 6/29/01).  Attorney Weinglass and attorney Williams told the Petitioner that it would be actually damaging to his case to attempt to use Arnold Beverly’s confession. 

11.32. It is impossible to conceive of how putting forward Arnold Beverly’s confession could possibly be damaging to the Petitioner’s case or could be otherwise than in his best interests. 

11.33. On the other hand, to raise the defense of actual innocence on the Petitioner’s behalf for the first time at such a late stage was clearly potentially deeply damaging to the reputations of both attorney Weinglass and attorney Williams. For to properly present Arnold Beverly’s confession would necessarily entail putting forward the evidence of the Petitioner himself as well as that of his brother, William Cook. If attorney Weinglass and attorney Williams had sought to do this, the fact that neither the Petitioner nor William Cook had testified at the original PCRA hearing would plainly have been an issue in any supplementary PCRA proceedings. This in turn might have led to the discovery of the real reason why none of those steps had been taken. It would doubtless also have emerged that, at the time of the original PCRA hearing, attorney Weinglass had told William Cook that he did not want him to testify when attorney Weinglass had subsequently falsely represented to the court that the reason William Cook was not going to testify was that he was fearful of being arrested on outstanding bench warrants. In any event, the whole manner in which attorney Weinglass and attorney Williams had represented the Petitioner since the beginning of their retainer  would have come under the closest scrutiny. At best, it is difficult to see how they would have escaped the severest criticism from the court. At worst, disbarment proceedings might have been initiated. If the latter had happened, their personal legal and political reputations would have been in tatters.

11.34. This explains why attorney Weinglass and attorney Williams fought tooth and nail to prevent the Petitioner from using Arnold Beverly’s confession in June 1999 and the weeks which followed. This also explains why attorney Williams savaged Arnold Beverly in Executing Justice. In neither instance were they acting in anybody’s best interests except their own; they were simply seeking to protect their own backs. 

11.35. This explains why, in Executing Justice, pages 328 to 330, attorney Williams lied  when he claimed that the first time he and attorney Weinglass became aware of Beverly  was in the Spring of 1999.  

11.36. This explains why, in the subsequent habeas proceedings, attorney Weinglass and attorney Williams failed to use the evidence of William Cook when the Petitioner had specifically instructed them to do so. It also explains why attorney Weinglass and attorney Williams falsely  represented in the federal habeas petition that the reason they did not rely upon William Cook’s evidence was that he had “disappeared.” In fact, attorney Weinglass had William Cook’s address at all material times. 

11.37. It is for the same reason that attorney Williams seeks to rubbish the testimony of other important defense witnesses, such as William Singletary and Pamela Jenkins, in his professedly objective assessment of the Petitioner’s case in Executing Justice. In case news of Arnold Beverly’s confession ever leaked out (a very real threat given the stance which Rachel Wolkenstein and John Piper had adopted in relation to it), it was all the more important for attorney Weinglass and attorney Williams to get in a pre-emptive strike, not just against Arnold Beverly’s confession, but  against the testimony of the other defense witnesses as well. 

11.38. In fact, the real damage had already been done to the Petitioner’s case by the manner in which attorney Weinglass and attorney Williams had conducted the original PCRA proceedings:   Contrary to the Petitioner’s express instructions, attorney Weinglass and attorney Williams had failed to mount any form of defense of actual innocence, because of their determination not to risk their lives or future careers in a full-scale assault on Philadelphia’s endemically corrupt police force. 

11.39. This is the reason why attorney Weinglass and attorney Williams told the Petitioner not to testify at the original PCRA.

11.40. It is the same reason why they did not call William Cook to testify. 

11.41. Similarly, it is the reason why, when attorney Weinglass and attorney Williams did call William Singletary to testify at the original PCRA, they did so solely for the limited purpose of establishing prosecutorial misconduct, even though the substance of his evidence was that Police Officer Faulkner had been shot by the passenger in William Cook’s car before the Petitioner even arrived on the scene, and Cynthia White was not in a position in which she could have seen the shooting of Police Officer Faulkner at all.

11.42. It is also the reason why Attorney Weinglass and attorney Williams never investigated   the most obvious and clear-cut claim of ineffectiveness of counsel on the part of attorney Jackson when he testified. It is why it was never put to attorney Jackson that he had never ascertained from the Petitioner his account of what had happened that night and therefore had never been  in a position to make any meaningful opening or closing speech or to put a positive case to the Commonwealth’s witnesses in cross-examination. Again, if attorney Weinglass and attorney Williams had followed this line of examination, it would have meant that they had to put forward the Petitioner’s case on actual innocence in order to establish the requisite prejudice.

11.43. Again this meant that attorney Weinglass and attorney Williams could not investigate with attorney Jackson why he had failed to put William Cook and Kenneth “Poppi” Freeman on the stand  at the original trial, even though Kenneth Freeman would inevitably have had to have taken the Fifth Amendment, thereby leaving the prosecution scenario in tatters. 

11.44. The same considerations apply to attorney Weinglass’ and attorney Williams’ otherwise bizarre decision not to call the Petitioner’s original appellate counsel, Marilyn Gelb, as a witness at the original PCRA hearing, and to call her son and assistant, Jeremy Gelb in her stead. In the absence of any testimony from Marilyn Gelb, attorney Weinglass and attorney Williams limited the evidential foundation upon which the Petitioner could successfully found a claim for ineffectiveness of prior counsel. Yet, one of the primary purposes of the PCRA statute is to provide the opportunity to a petitioner for redress, if he or she has suffered from ineffective counsel at  trial or on direct appeal. Ineffectiveness of prior counsel was one of the primary bases upon which attorney Weinglass and attorney Williams purported to seek to challenge the Petitioner’s conviction in the original PCRA proceedings. 

11.45. It is also explains why attorney Weinglass and attorney Williams failed to make any objection to the extraordinary step which Judge Sabo took on 20th July 1995, when he ordered the Clerk of the Quarter Sessions to release all of the trial exhibits and attachments into the custody of Detective Joseph Walsh, thereby  breaking the chain of custody and creating another opportunity for the vital physical evidence in this case to be tampered with.

11.46. Moreover, Attorney Weinglass and attorney Williams failed to have a  ballistics expert test the ballistics and firearms evidence, nor did they have the evidence tested by an independent laboratory. Instead they put on the witness stand at the PCRA hearing a ballistician, Mr. Fassnacht, who refused to examine the evidence and testified  based only  on his review of the police firearms examiners’ report. 

11.47. Although Assistant District Attorney McGill, who had conducted the Petitioner’s original trial on behalf of the Commonwealth had been placed under subpoena to testify at the PCRA, he was not put on the stand by attorney Weinglass and attorney Williams. They therefore failed to investigate with him how he had knowingly misled the court at the original trial when, on the back of what he knew was Cynthia White’s perjured evidence that there had been no passenger in William Cook’s car that night (Assistant District Attorney McGill represented the Commonwealth in connection with William Cook’s assault charges), he had presented the Commonwealth’s case to the jury on the basis that there were only two people who could have killed Police Officer Faulkner, the Petitioner and William Cook, and that of those two possible suspects, the Commonwealth had excluded one of them, leaving just the Petitioner.  They also failed to investigate with him the very advantageous plea bargain which William Cook had entered into at his appeal against his conviction on two assault charges and one charge of resisting arrest on 12/9/81. 

11.48. Moreover, as a result of taking the decision not to put Assistant District Attorney McGill on the stand, other parts of the Petitioner’s case were affected. Attorney Weinglass and attorney Williams failed to investigate with him the racial bias in the manner in which he had conducted jury selection. They also failed to question him about how he could have opposed the Petitioner’s pre-trial applications for a line-up on the grounds that none of the eyewitnesses could identify the Petitioner when, at trial, some of the supposed eyewitnesses had purported to do so. They failed to ask him why the substance of William Singletary’s true evidence about what he had seen that night had never been disclosed to the Petitioner, despite the fact that, after William Singletary had complained to State Representative Alphonso Deal about how he had been treated by the police shortly after 12/09/81 ((8/11/95; 214) representatives of the District Attorney’s Office had visited William Singletary a day or so later and assured him that he was a witness (216-217). Nor did attorney Weinglass and attorney Williams explore with Assistant District Attorney McGill why he had failed to inform the Petitioner and attorney Jackson of the corruption allegations hanging over Inspector Giordano. They failed to confront Assistant District Attorney McGill with the fact that he had misled the court about Police Officer Wakshul’s availability to testify at the original trial.  Attorney Weinglass and attorney Williams also failed to investigate with Assistant District Attorney  McGill, Police Officer Wakshul’s testimony that, sometime in January or February 1982, McGill had attended a meeting with the police officers involved in the original prosecution and that, at this group meeting, he had asked whether anybody present had heard the Petitioner’s alleged confession in the hospital. 

11.49. Having once started off down this road, attorney Weinglass and attorney Williams were on a pretty slippery slope. The same thinking infected the way in which attorney Weinglass and attorney Williams conducted and presented other parts of the Petitioner’s case. They began just to go through the motions of defending the Petitioner.  

11.50. Despite the fact that attorney Weinglass and attorney Williams called William Singletary to testify for the strictly limited purpose of establishing prosecutorial misconduct, attorney Weinglass and attorney Williams failed to question Detective Thomas, the officer in the case, regarding Singletary. Yet, Detective Thomas had plainly lied at the original trial when he denied that he had been able to locate the man whom Cynthia White had claimed that she had been talking to at the scene shortly before the shooting and whom she had said had subsequently spoken to a Highway Patrol Officer (6/29/82; 67-68).  Detective Thomas knew the identity of the Highway Patrol Officer, Vernon Jones (6/29/82; 82). Vernon Jones plainly knew William Singletary very well. (8/14/95; 26-28). Detective Thomas clearly lied, because he knew the devastating impact which William Singletary’s testimony would have had on the prosecution case at trial. He knew that William Singletary was a completely independent witness who would testify that there was a passenger in William’s Cook’s car, that the passenger, not the Petitioner, shot Police Officer Faulkner and then ran away  before the Petitioner even arrived on the scene. Detective Thomas also knew that Singletary would destroy  the credibility of the Commonwealth’s two main prosecution witnesses, Cynthia White and Robert Chobert, establishing that neither of them had  actually  seen the shooting. 

11.51. Similarly, attorneys Weinglass and Williams failed to make an offer of proof or question Robert Chobert on direct examination about how he had recanted his trial testimony and much of his original witness statements when he had been interviewed by an investigator, in 1995, shortly before the PCRA hearing. The investigator was present at court and ready and expecting to testify. However, after Robert Chobert had testified, attorney Weinglass told the investigator that he was no longer required to testify, because Robert Chobert had satisfactorily testified with regard to the matters disclosed to the investigator when he interviewed him.

11.52. On information and belief, at the time of the PCRA hearing in 1995, attorney Weinglass and attorney Williams were aware that Attorney Jackson had been suspended from the practice of law in 1990 and disbarred in 1992, at least in part, because of drug abuse. However, they failed to investigate, request discovery or even question attorney Jackson on direct examination as to his possible drug abuse at the time of the original trial, nor did they question him as to the reasons for his suspension and disbarment from the practice of law.

11.53. In the same way, attorney Weinglass and attorney Williams failed to even question attorney Jackson as to why, when he had the transcript of Cynthia White’s evidence at William Cook’s earlier trial in front of him at the Petitioner’s original trial when she had testified that there had been a passenger in William Cook’s trial, he had failed to confront Cynthia White in cross-examination with her earlier testimony when she testified at the Petitioner’s trial that there had been no passenger in William Cook’s car that night. 

11.54. At the time of the original PCRA hearing in 1995, attorneys Weinglass and Williams were aware that Dr Coletta, the senior surgical resident at the hospital when the Petitioner was brought into the emergency room after he was shot, was ready and willing to testify that he was with the Petitioner from the time he was brought into the emergency room throughout the time he was in the emergency room and on into the intensive care unit. During this entire time, according to Dr Coletta, the Petitioner made no “confession”. Moreover, from Dr Coletta’s description of the Petitioner’s condition when he was in the emergency room, it is highly unlikely if not impossible that he could have shouted out the alleged “confession” in the manner in which the prosecution witnesses claimed. Again, attorney Weinglass and attorney Williams failed to put Dr Coletta in the stand to testify to this effect. 

11.55. Having filed the original federal habeas petition, attorney Weinglass and attorney Williams did little or nothing to advance the Petitioner’s case in those habeas proceedings. Instead, attorney Weinglass and attorney Williams devoted their energies to attorney Williams’ book. By  now, they had no further interest in the Petitioner. He had outlived his usefulness for them. Their priority  now was to secure all which they had achieved in enhancing their reputations and their careers on the back of this case by making sure that attorney Williams’ book was written and published before the Petitioner was executed or news of Arnold Beverly’s confession became public. So Executing Justice was written to serve a dual purpose. It was intended not only to  capitalize on the opportunities which the huge profile of the Petitioner’s case now presented to attorney Weinglass and attorney Williams. It was also intended as an apologia for the deceit which they had practiced on the Petitioner. In order to protect their own careers and reputations, it was a ruthless pre-emptive strike to prevent anyone from exposing what they had done. It was a carefully thought  out, highly skilled attempt to sacrifice the Petitioner on the alter of protecting their own good names. 

11.56. Attorney Weinglass and attorney Williams knew precisely what they were doing. 

11.57. By approximately March of 1999, attorney Williams had completed  an essay which was later expanded into the book, Executing Justice. This essay was published in February 2000 as a chapter in a book by St. Martin’s press, the same publisher which has now published Executing Justice. Thereafter, in early 2000, attorney Williams delivered a detailed book proposal to literary agent Francis Golden which included a chapter-by-chapter synopsis and drafts of the first five to six chapters (Williams Affidavit, Para. 11). Ms Goldin in fact declined attorney Williams’ request that she represent him, but, after employing another literary agent, attorney Williams signed his contract for the book with St. Martin’s Press on 26th June 2000 and received $15,000, with $15,000 more to come within 6 months of submitting the completed revised manuscript. (St. Martin’s Press Contract with Daniel Williams re: Executing Justice: An Inside Account of the Case of Mumia Abu-Jamal) Williams turned in the completed manuscript shortly thereafter in July of 2000 and presumably received the remainder of his $30,000 advance.

11.58. Attorney Weinglass and attorney Williams knew that writing a book like Executing Justice was completely contrary to the Rules of Professional Conduct. See Rule IV, Local Rules of Disciplinary Enforcement, United States District Court for the Eastern District of Pennsylvania and Rule 1.8, Pennsylvania Rules of Professional Conduct (“Conflict of Interest: Prohibited Transactions”), which prohibit an attorney from contracting to publish a book about the subject of their representation of a client while representing that client, and the Official Comment to Rule 1.8, which states: “An agreement by which a lawyer acquires literary or media rights concerning the conduct of the representation creates a conflict between the interests of the client and the personal interests of the lawyer. Measures suitable in the representation of the client may detract from the publication value of an account of the representation.”

11.59. They knew that Executing Justice broke every fiduciary duty of confidence which they owed to the Petitioner.

11.60. They knew that Executing Justice broke every fiduciary duty of loyalty which they owed to the Petitioner.

11.61. They knew that Executing Justice was fraught with lies and misrepresentations. 

11.62. They knew precisely what use the Commonwealth’s District Attorney’s Office would make of the book. They knew that, if the Petitioner ever sought to resurrect his true defense of actual innocence of the murder of Police Officer Faulkner, the Commonwealth’s District Attorney’s Office would throw the contents of this book back in his face, just as they have in fact done (Commonwealth’s Response to the Petitioner’s Motion for Discovery in the federal habeas proceedings, May 2001; Commonwealth’s Response to Petitioner’s Application for Leave to Respond to Commonwealth’s Answer to Motion for Discovery in the federal habeas proceedings,  6/15/01; Commonwealth’s Letter to Judge Yohn of the United States District Court for the Eastern District of Pennsylvania, 6/15/01.) 

11.63. This was exactly attorney Weinglass’ and attorney Williams’ intention. The last thing which they wanted was for the Court to embark upon any form of inquiry into the veracity or otherwise of Arnold Beverly’s confession, let alone a full blown investigation of the Petitioner’s irresistible claim of actual innocence. This book was written with the intention of stifling any such attempt at birth, regardless of the consequences for the Petitioner.  Attorney Weinglass and attorney Williams were not paid by the District Attorney’s Office, but they might just as well have been. They have been able to accomplish a far more effective job of trying to undermine the Petitioner’s case than the Commonwealth District Attorney’s Office could ever aspire to, because this book was written under the mantle of acting as the Petitioner’s attorneys.

11.64. In truth, however, attorney Weinglass and attorney Williams have been doing the Commonwealth’s District Attorney’s work from the very beginning, when they first decided that they were going to bury the Petitioner’s case on actual innocence, the heart and soul of his case, regardless of the Petitioner’s express instructions and wishes and regardless of the Petitioner’s best interests, because of the potential implications for themselves.  

11.65. As the publication date for Executing Justice drew near, neither Attorney Weinglass nor attorney Williams knew precisely how the Petitioner would react to such an extraordinary act of betrayal. Despite the complete trust and confidence which the Petitioner had placed in attorney Weinglass over the years (the Petitioner used to call attorney Weinglass: “Grandpa”), both of them knew that the Petitioner would appreciate the implications which Executing Justice held for himself.  Attorney Weinglass wanted Executing Justice published as much as attorney Williams did, but they knew they were treading a tightrope. Their strategy was to keep at least attorney Weinglass on the Petitioner’s case and hopefully both of them,  and for attorney Weinglass to make sure that no steps were taken to prevent  the publication of the book or to expose Weinglass’ and Williams’ suppression of the evidence of Petitioner’s innocence. 

11.66. In an extremely carefully worded letter, attorney Weinglass wrote to the Petitioner on 2/22/01. In this letter, attorney Weinglass falsely implied that he had only just learned the true contents of the book when he had been provided with the final galley proofs. Attorney Weinglass went on cautiously to commend the body of the book to the Petitioner, but, at the same time, to draw the sting of the Petitioner’s likely reaction by identifying two of the most obviously damaging passages in the book and then falsely professing (Williams’ Affidavit, Para. 25) that he had taken issue with attorney Williams over these passages before proffering attorney Williams’ purported justification for including each passage. At no stage did attorney Weinglass suggest that anything could or would be done to try to prevent publication. 

11.67. Throughout the period when attorney Weinglass and attorney Williams represented the Petitioner they put their interests before his interests. They used the Petitioner for their own purposes from beginning to end. They advanced their careers and their reputations on the back of him. They made money out of him. They  fed on the faith and trust which the Petitioner  placed in them. They sucked the lifeblood out of him. They used him up and then, when he had outlived his usefulness to them, they threw him away, ruthlessly stabbing him in the back with attorney Williams’ utterly mendacious book in order to cover up their tracks. 

11.68. Everything which attorney Weinglass and attorney Williams ever did in relation to this case was ultimately determined by the impact which they felt it would have upon themselves. They did not make rational, strategic or tactical decisions on the Petitioner’s behalf. All of their decisions were governed by the effect which those decisions might have on themselves, either by way of their personal advancement or in order to protect their own necks. 

11.69. For nine whole years, attorney Weinglass and attorney Williams did more than any prosecutor could ever do to send the Petitioner to his death. They strangled at birth the evidence which shows that the Petitioner did not kill Police Officer Faulkner and, in the process, jettisoned numerous other decisive claims for relief. They did so, because their only interest in this case was what they could get out of his case for themselves. If the Petitioner is ever executed, his blood will be on their hands and in their pockets. 

11.70. The manner in which attorney Weinglass and attorney Williams have acted in this case is even more despicable than that of the attorney excoriated by the Sixth Circuit in Rickman v Bell, 131 F3d 1150, 1156-1157 (6th Cir. 1997) where the defendant’s conviction and death sentence were reversed because of  “constructive denial of counsel” based upon “nothing short of shocking and professionally outrageous” behavior by his counsel, the effect of  which was to provide the defendant “not with a defense counsel, but with a second prosecutor.”  The Rickman Court could just as well have been describing the “shocking and professionally outrageous” behavior of Messrs. Weinglass and Williams in the case of Petitioner Mumia Abu-Jamal:

“While our research reveals no cases in which a defense attorney behaved with this degree of hostility toward his client, it is quite clear that Livingston’s performance dispenses with the necessity of a separate showing of prejudice: it is, in this case, patently inherent. Courts have consistently treated similar behavior as an abandonment of the duty of loyalty, or as a conflict of interest. See United States v. Swanson, 943 F.2d 1070, 1074-75 (9th Cir. 1991). And courts have rightly viewed the equivalent of what Livingston did in this case to be worse than no representation at all:

“An attorney who is burdened by a conflict between his client’s interests and his own sympathies to the prosecution’s position is considerably worse than an attorney with loyalty to other defendants, because the interests of the state and the defendant are necessarily in opposition.

“Osborn v. Shillinger, 861 F.2d 612, 629 (10th Cir. 1988) (emphasis added); see Don v. Nix, 886 F.2d 203, 207 (8th Cir. 1989); cf. Houchin v. Zavaras, 107 F.3d 1465, 1471 (10th Cir. 1997).
. . . .

“ . . . We obviously cannot read Livingston’s mind, but his performance was so outrageous that it is not necessary for us to decide whether we can impute actual bad faith to him. If the effect he created was unintentional, it matters not to Rickman, who has been convicted and sentenced to death; it was just as fatal.

“ . . . [W]e are constrained to observe that what the Tennessee judiciary permitted to occur here was nothing less than the evisceration of the right-to-counsel that is guaranteed by the Sixth Amendment and as much a travesty for our entire judicial system as it is for Rickman individually. The display of Rickman’s trial, if allowed to stand, would simply mock fundamental constitutional guarantees of ‘vital importance.’ Strickland, 466 U.S. at 685. The Court’s recognition that ‘the right to counsel is the right to the effective assistance of counsel,’ id. At 686 (emphasis added) (quoting McCann v. Richardson, 397 U.S. 759, 771 n. 14, 25 L. Ed. 2d 763, 90 S. Ct. 1441 (1970)), would be devoid of meaning were counsel like Livingston deemed effective.”

11.71. The manner in which Petitioner’s former attorneys Weinglass and Williams have acted in this case over the last nine years has completely eviscerated the Petitioner’s right “to require the prosecution’s case to survive the crucible of meaningful adversarial testing” and amounted to a “constructive denial of counsel” in violation of the Fourteenth Amendment. United States v Cronic, 466 U.S. 648, 656 (1984). It is well-established that a conflict of interest on the part of one’s attorney may constitute a “constructive denial of counsel” under Cronic. See Smith v Robinson, 528 US 259, 286 (2000); Wood v Georgia, 450 US 261, 271 (1981); Appel v Horn,     F3d      (3d Cir., May 3, 2001, No. 99-9003); United States v Cook, 45 F3d 388, 393 (10th Cir. 1995). “Where a conviction can be shown to result from a breakdown in the adversary process, the conviction rendered is unreliable. Such a conviction is obviously prejudicial to the defendant and, if allowed to stand, is a miscarriage of justice.” Commonwealth v Lawson, 519 Pa. 504, 513, 549 A2d 107 (1988)(Papadakos, J., concurring).

11.72. Over the past nine years in this case, the adversary  process in this case has entirely broken down. Attorney Weinglass’ and attorney Williams’ representation of the Petitioner has been ten times worse than no representation at all. This takes this case far beyond any previous case in which a petitioner has sought to rely on simple ineffectiveness of prior counsel. It shapes the proper analysis of all of the relevant law and the proper application of the available factual evidence within that legal framework.

12.  This petition for federal habeas corpus relief presents this Court with a state court record so fraught with constitutional error that it more than warrants the conclusion that Mumia Abu-Jamal did not have a fair  trial, was and is subject to a corrupt prosecution and frame-up; and in the light of evidence recently presented but previously suppressed by his prior attorneys, Leonard Weinglass and Daniel Williams; is clearly innocent and should have his conviction and death sentence vacated and should immediately be released and restored to his freedom. Every element associated with the trial process is tainted with unfairness: “law enforcement” officers  and the prosecution fabricated and suppressed evidence; the prosecution invoked improper argumentation (including explicit use of Jamal's past political views and activities), unfairly used evidence of a fabricated confession, and suppressed materially favorable evidence; the trial judge exhibited virtually no concern for fairness and exercised his discretion in every meaningful respect against the interests of a fair trial; the jury was selected by the prosecution with race in mind and qualified African-American jurors were intentionally removed from the jury on account of their race; defense counsel, who was unwilling and ill‑equipped to handle this highly‑charged criminal trial, did not prepare and had no defense theory (in  either  the innocence/guilt or  penalty phases); defense counsel failed to secure the necessary resources, including the services of critical experts, to mount a defense; defense counsel failed to initiate obvious attacks against the prosecution's vulnerable theory of the case; and Petitioner Jamal himself, was illegitimately stripped of his pro se rights and banished unjustifiably  from approximately half of the trial proceedings. 

13. In the mid‑1970's, Jamal focused his substantial talents on professional journalism and was quickly acknowledged to be a rising star. His news broadcasts were heard on such varied venues as National Public Radio, the Mutual Black Network, the National Black Network, and his own talk show on WUHY‑FM. In late 1980, at age 26, Jamal was elected chair of the Philadelphia Chapter of the Association of Black Journalists. The January 1981 issue of Philadelphia Magazine named Jamal "one of the people to watch in 1981." Jamal remains an accomplished, widely‑read, and much talked‑about author. Jamal's writings have appeared in a number of prestigious publications, including the Yale Law Journal, and he has published two acclaimed non‑fiction books (one of which has been translated into seven languages). 

14. In 1981, Philadelphia was in the throes of intense racial tension. Friction between police and the organization known as MOVE, had led to deep mistrust and suspicions on the part of Philadelphia law enforcement toward anyone perceived to be affiliated or in any way associated with that organization. Law enforcement perceived Jamal to be sympathetic to, if not actually affiliated with, the MOVE organization, in large measure based upon Jamal's journalistic writings and radio broadcasts. Moreover, Jamal was known to law enforcement because he was a founding member of the Philadelphia chapter of the Black Panther Party. Substantial evidence supports the fact that law enforcement officers who arrived at the scene of the shooting of P.O. Daniel Faulkner on December 9, 1981, immediately recognized Jamal. According to one eyewitness, police officers beat Jamal while shouting epithets (such as, "kill the black motherfucker"). Witnesses to various aspects of the events in question also assumed, based upon Jamal's appearance, that he was a MOVE member. It is in this context that the egregious police and prosecutorial misconduct, as detailed hereinbelow, should be viewed. 

A. Overview Of The Defense Theory Of The Case Versus The Prosecution's Theory 

tc \l3 "A. Overview Of The Defense Theory Of The Case Versus The Prosecution's Theory 15. This case arises from the shooting death of Philadelphia Police Officer Daniel Faulkner in the early morning hours of December 9, 1981, in Philadelphia's Center City near the corner of 13th and Locust Streets. 

16. [DELETED].

17. Within minutes of the shooting, four witnesses ‑‑ each unknown to the others ‑‑ independently reported to police that a black male had fled the scene. Each gave precisely the same details as to where the fleeing man fled. They told police that the fleeing black male ran eastbound on the south side of Locust St. On the south side of Locust St., about thirty feet east of the slain officer, was an alleyway, which provided an obvious escape route for anyone seeking to flee a crime scene. 

18. One of the witnesses whom the police interviewed at the crime scene definitively reported that the fleeing black male ‑‑ not Jamal ‑‑ was the man who shot the officer. 

19. Just a week later another witness ‑‑ the fifth eyewitness ‑‑ reported seeing two black males jogging away from the scene immediately after the shooting. 

20. How this evidence of a fleeing  killer was suppressed and transmuted into what the prosecution later claimed was an open-and-shut case against Jamal is an issue central to this Petition. Left unchallenged by an unwilling, ill-prepared, and ill-equipped defense attorney, the prosecution’s case, as it was presented to the jury, consisted of a highly distorted and truncated array of evidence. Indeed, two key components of the prosecution’s case – the testimony of a witness who claimed to have seen the actual shooting and the claim that Jamal confessed to the killing – were obviously fabricated. Evidence existed to expose these fabrications (along with evidence to expose other vulnerabilities in the prosecution’s case), but was never presented to the jury, either because of the trial court’s constitutionally improper rulings, the State’s suppression of favorable evidence, or the ineffectiveness of counsel.

21. [DELETED].

22. [DELETED].

23. [DELETED].

24. [DELETED].

25. [DELETED].
26. Evidence which was suppressed by the Commonwealth and later discovered ‑‑ the existence of a driver's licence application belonging to one Arnold Howard found on the slain officer ‑‑ bolsters numerous eyewitness accounts that a third person (or persons) was on the scene and fled the crime scene after Officer Faulkner was shot.

26.1. Recently discovered evidence which was suppressed by Petitioner Jamal’s prior  Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams – a signed confession by the real killer, Arnold Beverly, and corroborating evidence, including but not limited to the declarations under penalty of perjury of Petitioner himself and his brother, William Cook, as well as that of FBI informant Donald Hersing – further bolsters the eyewitness accounts of the fleeing shooter(s) and, furthermore, proves that MUMIA ABU-JAMAL IS INNOCENT. Additional evidence suppressed by Messrs. Weinglass & Williams proves that Arnold Beverly’s driver’s license application – referred to in Paragraph 26 above – leads inexorably to one Kenneth Freeman, the passenger in William Cook’s car, who was also involved in the shooting of Officer Faulkner, but whose involvement was intentionally suppressed by Weinglass and Williams, in part because of a direct death threat to Weinglass by Freeman’s brother, Ron Freeman, as is further explained in detail hereinafter.

27. In short, substantial evidence points squarely to Jamal's innocence ‑‑ evidence which was never presented to the jury due to police and prosecutorial misconduct, erroneous rulings by the trial judge, and constitutionally deficient preparation and performance by defense counsel; and was never presented in post-conviction proceedings or previously in these federal habeas proceedings because of an all-pervasive conflict of interest and “constructive denial of counsel” by attorneys Weinglass and Williams, as is further explained hereinafter.

27.1. Petitioner Mumia Abu Jamal is innocent and Arnold Beverly’s testimony is completely compelling evidence of this. His testimony, together with the rest of the fresh  evidence which is now available destroys the whole edifice of the case which the prosecution constructed against the Petitioner at his original trial and at the PCRA hearing. It demands a complete reassessment of the whole of the prosecution case. This reassessment  leads ineluctably  to the conclusion that the prosecution deprived Petitioner Jamal of his Fifth,  Sixth and Fourteenth Amendment rights to a fair trial by suborning perjury and presenting fabricated evidence throughout Petitioner’s trial. In so doing, the prosecution perpetrated a fraud upon the court. This fraud “casts a dark shadow over the prosecution’s intentions” and makes the Petitioner’s underlying conviction “inherently unreliable” since it was obtained by “a prosecutor who may not have had the intention of finding the true perpetrator.” Workman v Bell, 227 F3d 331, 334 (Sixth Cir. 2000).

27.2. Petitioner Jamal’s case fits squarely within the pattern  of cases exposed by Barry Scheck and Peter Neufeld’s “Innocence Project” in which innocent people were convicted  of crimes they did not commit. In fact, Petitioner Jamal’s case is a veritable microcosm of the unjust conviction of innocent persons as it includes each one of the factors identified by the Innocence Project as responsible for this injustice:

“In 2000, the Innocence Project reconstructed seventy-four cases in the United States of the seventy-nine exonerations in North America to determine what factors had been prevalent in the wrongful convictions. Mistaken eyewitnesses were a factor in 82 percent of the convictions; snitches or informants in 19 percent; false confessions in 22 percent. Defense lawyers fell down on the job in 32 percent; prosecutorial misconduct played a part in 45 percent, and police misconduct in 50 percent. A third involved tainted or fraudulent science. Among the more troubling findings is that several of these factors are more pronounced in the conviction of innocent black men.” Dwyer, Neufeld & Scheck, ACTUAL INNOCENCE; WHEN JUSTICE GOES WRONG AND HOW TO MAKE IT RIGHT (Signet Press, 2001) 318.

27.3. The exculpatory evidence which is now  available  thoroughly  unmasks Petitioner Jamal’s wrongful conviction and proves his innocence:

27.4. Arnold Beverley has now confessed not just once, but on at least three separate occasions that he was the person who shot and killed Police Officer Faulkner, and these confessions have been corroborated by a lie detector test. Arnold Beverley states that he was hired, with another man, to shoot Police Officer Faulkner on behalf of organized crime and corrupt police officers, because Police Officer Faulkner was interfering with the graft and payoffs which were being made to allow illegal activity including prostitution, gambling and drugs without prosecution in the center city area of Philadelphia. Arnold Beverly is equally adamant that the Petitioner did not even arrive on the scene until after he, Beverly, had shot Police Officer Faulkner and that the Petitioner was shot by another police officer who arrived on the scene. 

27.5. William Cook, the Petitioner’s brother, who attended the original trial and who was ready and expected to be called as a witness at the PCRA hearing in 1995, confirms that the passenger in his car, Kenneth Freeman, after that night confessed to Cook that there had been a plot to kill Officer Faulkner, he, Freeman, was part of that plan, was armed that night and participated in the shooting. Cook, too, is adamant that the Petitioner did not shoot Police Officer Faulkner and that he himself had nothing to do with shooting Police Officer Faulkner. Cook confirms that the Petitioner did not intervene in anything between  him and Police Officer Faulkner. 

27.6. Finally, for the first time, the Petitioner’s account of what happened that night is available to the court. The Petitioner confirms that he was parked on 13th Street, north of Locust, in front of Club Whispers, in the cab which he had been driving that night, filling out his log/trip sheet, when he heard what sounded like a gun shot. He looked in the rear view mirror and saw people running up and down Locust. As he scanned up and down Locust, he recognized his brother, Billy, standing in the street, apparently distressed. He immediately got out of his cab, and ran towards his brother, who was screaming. As he came across the street, he saw a uniformed cop. The cop turned towards him gun in hand. He saw a flash and went down on his knees. He had been shot. He did not shoot the police officer.

27.7. Arnold Beverly’s evidence is supported by a polygraph test by Dr Charles Honts, a Professor of Psychology of Boise State University. It is indisputable that Arnold Beverly made each of his confessions voluntarily. Arnold Beverly’s confessions are corroborated by the eye witness testimony of both the prosecution and the defense witnesses together with many other facts and anomalies in the record. 

27.8. Arnold Beverly states that he was wearing a green army jacket when he shot Police Officer Faulkner. The Police Property Records show that the Petitioner was wearing a red and blue quilt waist-length jacket (Property Receipt 854920). William Cook was wearing a dark blue nehru style coat with silver colored buttons (Property Receipt 854919). William Singletary identifies the person who shot Police Officer Faulkner as someone who was wearing a long Army overcoat (8/11/95; 235). Albert Magliton wrongly described the Petitioner as wearing a green army field jacket to a defense investigator,  in 1995. Two police officers, James Forbes and Steve Trombetta , both erroneously reported in their initial witness statements on 9th December 1981 that the Petitioner was wearing a green jacket  and a green army jacket respectively. In his witness statement dated 12/16/81, Police Officer Forbes continued to claim that, on his arrival at the scene, he saw a black male (purportedly the Petitioner) sitting at the curb who was wearing a green army jacket. In his second interview on 12/17/81, Police Officer Trombetta again suggests that the Petitioner was wearing a  green army jacket. Michael Scanlon described the driver of the Volkswagen as wearing a green army coat (6/25/82; 8.26), but he was clearly confused about who shot the police officer. In his statement dated 12/12/81, Michael Scanlon said on Page 5: "The next thing I know, I saw the officer laying there, then one of the males was standing over the officer. I don't know which one it was. Then I saw two or three flashes and heard shots." When Michael Scanlon was asked to identify the Petitioner when he was in the back of the police wagon, he said that he thought that the man whom he saw was the man who was driving the Volkswagen (and therefore not the person who shot Police Officer Faulkner) (6/25/82; 8.46).

27.9. In fact, there is no green army jacket or coat in the evidence. Moreover, since Police Officer Forbes and Police Officer Trombetta specifically report seeing someone with a green army jacket on the scene whom they at least implicitly identify as the shooter, this means not only was there someone, the shooter, on the scene wearing a green army jacket and that this was not either the Petitioner or William Cook, but also that those police officers were there when Police Officer Faulkner was shot or, at the very least, that they saw the shooter and knew that he was the shooter.

27.10. Cynthia White (6/21/82; 4.93) and Michael Scanlon (6/25/82; 8.6) say that they saw the person who shot Police Officer Faulkner come across the street from the north of Locust where the parking lot is and shoot Police Officer Faulkner. Michael Scanlon did not identify the Petitioner as the man who had shot Police Officer Faulkner when he was asked to identify the Petitioner in the back of the police wagon (6/25/82; 8.46). At trial, Albert Magilton said that, shortly before the shooting, he saw a man run from the parking lot across the street (6/25/82; 8.76). At the Suppression hearing, Albert Magilton said that he looked away when the man who came from the parking lot was half way across Locust, because the cars started honking and he was stuck in the traffic (6/2/82; 2.109). William Singletary says that, shortly before the shooting, there were two men standing around in the parking lot, but he did not know where they went (8/11/95; 283). Arnold Beverly says that he was standing at the speed line entrance at the north east corner of Locust and 13th at the parking lot and that he ran across Locust and shot Police Officer Faulkner in the face at close range as Faulkner lay sprawled on his back after having been wounded by another shooter. The Petitioner was parked on 13th Street, in the cab he had been driving that night, opposite the door of Whispers nightclub,  26-50 feet north of Locust Street, when Police Officer Faulkner was shot (Tr. 6/29/82:72, 89; Frank Allen IIR, 12/9/81). The cab was found still in the same position the next day (Frank Allen IIR, 12/9/81). 

27.11. Arnold Beverly states that he and at least one other man was involved in the shooting of Police Officer Faulkner and that he ran away. William Cook also says that Ken “Poppi” Freeman fled the scene. Veronica Jones says that she saw two men running away (10/1/96; 21). Dessie Hightower states that he saw someone running away towards 12th Street (6/28/82; 126; 8/3/95; 22, 81). William Singletary states that he saw someone running away (8/11/95; 302). Deborah Kordansky states that she saw someone running from the scene after the shooting (8/3/95; 238). Robert Chobert initially stated to the police that he saw someone fleeing from the scene (6/19/82; 246). During the course of giving his evidence at the suppression hearing, Inspector Giordano said a white cab driver stated that "the man that shot the policeman ran away, and he was a MOVE member." (6/1/82; 70). The  white cab driver to whom Inspector Giordano was referring was Robert Chobert. In 1997, the Petitioner obtained an affidavit from Marcus Cannon, who stated that he was present at 13th and Locust during the shooting of Faulkner. Immediately after the shooting, Marcus Cannon saw a black male fleeing the scene (6/30/97; 124). The Court refused to allow Mr Cannon to be called as a witness at the PCRA hearing (6/30/97; 127).

27.12. These eyewitnesses were not the only people who believed that night that the person who shot Police Officer Faulkner had fled the scene. The police radio transcript makes clear that no police officer at the scene reported to central division that a suspect with a weapon had been found until some 14 minutes after Police Officer Shoemaker and Police Officer Forbes arrived at the scene. In the meantime, there were radio enquiries and flashes that the suspects had fled with the officer's gun.

27.12. Arnold Beverly’s description of how Police Officer Faulkner fell on his knee on the sidewalk after he was initially shot is confirmed by the finding in the post mortem report that there was a  2-inch wide, 3/4-inch high superficial red-brown skin denudation in the bottom center of Police Officer Faulkner’s left knee. At trial, Dr Hoyer, the Assistant Medical Examiner, confirmed that this type of injury was consistent with Police Officer Faulkner falling on his left knee (6/25/82; 181). 

27.13. In December 1981, there were at least three on-going FBI investigations of center city police corruption (Donald Hersing, Affidavit 10th May 1999, Para. 6). These investigations ultimately led to indictments and convictions of some thirty police officers, including the commander of the Central Division, John DeBenedetto, and the Deputy Commissioner of the Police Force, John Martin. In addition, James Carlini, the Head of Homicide, was named as an unindicted co-conspirator.

27.14. Also indicted was Alphonso Giordano (who pleaded guilty), the police inspector who was the ranking officer supervising the investigation at the scene of the shooting of Officer Faulkner. Hersing specifically identifies Giordano as a corrupt officer in his affidavit. Giordano was a central witness against the Petitioner at his preliminary hearing and bail hearing. Giordano was the police officer who took Robert Chobert to the police car in which the Petitioner was being held at the scene and asked him if he could identify the Petitioner as the person who had shot Police Officer Faulkner (6/2/82: 2.73). 

27.15. Giordano also fabricated a false story that, in the back of the police wagon, the Petitioner had confessed to killing Police Officer Faulkner and that he dropped the gun beside a car (6/1/82; 70). Although Judge Sabo ruled at the suppression hearing that Giordano’s testimony about the alleged confession was admissible evidence (6/4/82; 4.109), Giordano was never called as a witness at the Petitioner’s trial. He retired from the Police Department the first business day after the Petitioner was convicted.

27.16. It is far from unheard of that police officers or witnesses against police would be the subject of “hits” in Philadelphia in the 1980's. Bertram Schlein, a witness who testified against Central Division Chief John DeBenedetto, was murdered in 1983.  A former police officer and reported associate of Giordano, Kenneth Schwartz, was reportedly a suspect in Schlein’s death.  During the prosecution of “Five Squad” narcotics officers for corruption in the 1980-84 time period, a federal prosecutor alleged that Philadelphia police officers had plotted to kill a witness in a federal tax-evasion case against an officer.  In that same prosecution, a witness testified that he feared for his life after he was told that a “Five Squad” officer who was cooperating with the FBI had been killed in his home. Other police officers were killed in the early 1980’s under circumstances suggesting assassination. The last Philadelphia officer to have been killed before P. O. Faulkner was James Mason, who was shot by a sniper in May 1981.  The next officer to be murdered after Daniel Faulkner was Thomas Trench, who was shot at close range in his police car with the window open in May 1985, likely by someone he knew. At the present time, a former police officer turned mob hit man, Ronald Previte, has been testifying as a government informant in a case dealing with gangland killings. Previte boasted that he “learned more about being a crook” during the ten years he spent with the Philadelphia Police Department than any other time in his life. 

27.16. In the early 1980's, beat cops in Philadelphia were used for the important job of tracking the businesses which the police were extorting through the use of the Police Department’s No. 75-48 report form which required a headcount of after-hours clubs patrons. These headcounts could not and did not have a law enforcement purpose. The purpose of the headcounts was to see how much graft should be extorted from the extorted clubs. Police Officers Wakshul and Trombetta were two of the first officers on the scene. They were the police officers who were officially dispatched to provide Police Officer Faulkner with his requested wagon. In his IIR dated 12/9/81, Police Officer Trombetta stated that they were about to carry out a second club check when they answered the call to provide Police Officer Faulkner with a wagon. Police Officer Sobolowski, who was another of the first officers to arrive on the scene, testified at trial that he had just finished a club check at 3.30 am. (6/19/82; 183).

27.17. Police Officer Shoemaker used to smoke “weed” (marijuana) at the newsstand run by William Cook and Kenneth “Poppi” Freeman at 16th and Chestnut (William Cook’s Affidavit, dated 04/29/01). Police Officer Shoemaker and Police Officer Forbes claimed that they were the first two police officers to arrive on the scene after Police Officer Faulkner was shot.

27.18. Arnold Beverly’s account is corroborated by how quickly other police officers arrived on the scene after Police Officer Faulkner was shot. The transcript of the police radio tape records that Police Office Faulkner's call begins at 3:51:08, that at 3:52:27 Police Officers Wakshul and Trombetta report information from a passerby of officers shot, and that Police Officers Forbes and Shoemaker, apparently the first police officers on the scene, report from the location at 3:52:36. 

27.19. At the trial, Police Officer Hefter stated that, when he arrived on the scene, Police Officer Shoemaker was just standing over Police Officer Faulkner, and he was doing nothing to help him (6/21/82; 4.13). Police Officer Hefter did not know what Police Officer Shoemaker was doing (6/21/82; 4.14). As far as Police Officer Hefter was concerned, he was the first police officer to try and assist Police Officer Faulkner (6/21/82; 4.14). Police Officer Faulkner was not pronounced dead until over an hour after the shooting, at about 5:00 a.m. in Jefferson Hospital.

27.20. Jefferson Hospital is only a few blocks away from the scene of this shooting. Yet, at no stage, were paramedics, an ambulance or any other medical assistance called to the scene. 

27.21. In 1997, the Petitioner obtained an affidavit from Marcus Cannon, who stated that he was present on 13th Street north of Locust during the shooting of Faulkner. Immediately after hearing gunshots, Marcus Cannon saw two white men who had appeared to him to be street people, run towards the scene pulling guns (6/30/97; 124).The court refused to allow Mr Cannon to be called as a witness at the PCRA hearing (6/30/97; 127). This corroborates Arnold Beverly’s evidence that there were two undercover officers standing on the west side of 13th Street, north of Locust just before he shot Police Officer Faulkner. Michael Scanlon also observed two people standing in this position (6/25/82; 8.30).

27.22. Robert Chobert has described a police officer running from the parking lot with his gun drawn immediately after the shooting (6/12/82; 267). This corroborates Beverly’s evidence that there was a uniformed police officer sitting in a corner of the parking lot on the north west corner of Locust and 13th Street.

27.23. All of this evidence confirms William Singletary's evidence that, even though the police cars arrived within seconds, there were other officers already on the scene, that they came from the parking lots and they disappeared when the uniformed officers arrived (8/11/95; 237, 292).

27.24. The limited scientific and physical evidence which is available is much more consistent with Arnold Beverly’s confessions than it is with the prosecution’s case that it was the Petitioner who shot Police Officer Faulkner. Arnold Beverly says that he approached Police Officer Faulkner from very much the same direction as the prosecution witnesses contend that the person who shot Police Officer Faulkner did. But Arnold Beverly says that at least one other person was involved in the shooting and that bullets were flying about. This is consistent with the physical evidence of the bullets found in and about and to the west of the doorway to 1234 Locust and the evidence of the number of bullets which were fired at the scene. This is also consistent with the forensic evidence that Police Officer Faulkner was shot in the left side of the upper back at a distance of about twelve inches (6/26/82; 18) and probably from a distance of between six and nine inches (6/26/82; 46).  

27.25. Arnold Beverly’s confession is also consistent with an otherwise inexplicable feature of the prosecution case at the trial, namely why it was that none of the prosecution eye witnesses ever claimed to have seen Police Officer Faulkner shoot the Petitioner. Cynthia White did not (6/21/82; 4.104). Robert Chobert did not see Police Officer Faulkner shoot the Petitioner (6/19/82; 267). Michael Scanlon did not see Police Officer Faulkner shoot his assailant (6/25/82; 8.47-8.48). Albert Magilton did not even see the police officer, let alone anyone shooting the police officer (6/25/82; 8.88-8.89; 8.95).

27.26. Arnold Beverly’s account of how the Petitioner was shot by another police officer who subsequently arrived on the scene is corroborated by an entry in the contemporaneous Medical Examiner’s Log recording a statement which was made by Sergeant Westerman, a homicide detective, at about 9:00 am on December 9, 1981, an hour after he came on duty. 

27.27. Stefan Makuch, an investigator in the Medical Examiner’s Office, telephoned the Homicide Office to find out about Police Officer Faulkner’s shooting. Sergeant Westerman consulted the other officers in the Office before responding. Stefan Makuch recorded that Sergeant Westerman then told him, amongst other things, that “The Assailant himself was shot subsequently by arriving police reinforcements.” 

27.28. Although, at an in camera hearing during the course of the trial on 28th June 1982, Sergeant Westerman denied that he had said by whom the Petitioner was shot (6/28/82; 18-19), this evidence plainly suggests that the general belief in the Homicide Office some five hours after the shooting was that the Petitioner had been shot, as Arnold Beverly now confirms, by a police officer arriving on the scene immediately after the shooting. This evidence was excluded by the trial court from the original trial in an in camera session. Arnold Beverly could not have been aware that this evidence existed at the time when he made his confessions.
27.29. Arnold Beverly’s evidence also provides an explanation for some of the hitherto unexplained and, indeed, inexplicable parts of the prosecution case which was presented at the trial.

27.30. One of the most glaring shortcomings in the original prosecution case is the absence of any remotely credible motive for the Petitioner to shoot Police Officer Faulkner. It is completely inconceivable that someone like the Petitioner, a rising star of American radio journalism and black politics with no previous convictions of any kind, should risk throwing away everything and destroying his whole life by an appalling act of this nature. The fact that his brother was being arrested by a police officer cannot possibly explain why the Petitioner should run across the road and "execute" this police officer in the way in which the prosecution allege. Even if, contrary to the prosecution case, Police Officer Faulkner was assaulting the Petitioner's brother, this cannot possibly explain why the Petitioner should behave in the way in which the prosecution contend that he did. 

27.31. On the other hand, by his own admission, Arnold Beverly plainly had the clearest possible motive for shooting Police Officer Faulkner. 

27.28. There is no tenable explanation for why the police should have chosen not to take swabs of the Petitioner’s hands that night to carry out tests to establish whether or not the Petitioner had fired a gun unless they already knew that he had not shot Police Officer Faulkner. Similar considerations apply to the failure to take swabs from Police Officer Faulkner. Trace evidence would have been available on the Petitioner for about four hours and on Police Officer Faulkner  for about a day (6/26/82; 55). The explanation offered by Detective Thomas at trial as to why these tests were not carried out was that he had wished to carry out this test on Police Officer Faulkner, but he was told by one of the people from Mobile Crime Detection Unit that they did not have any of the kits (6/29/82; 51-52). In fact, this was completely untrue. According to Arnold Howard, he was taken from home down to Homicide before dawn on 12/9/81 and gun residue tests were then carried out on his hands (8/9/95; 7).

27.33. Similarly, no trace of Police Officer Faulkner's blood was ever identified on the Petitioner's trousers or other clothing.  No tests appear to have been carried out, even though the Petitioner allegedly  "blew out Faulkner's brains" as he was standing over him. Dr Hoyer's evidence at trial was that Police Officer Faulkner was shot in the face from a distance of less than 20 inches. (6/25/82; 8.166) 

27.34. In marked contrast, however, tests for blood were carried out on the seat covers of the driver's and passenger's seats of the Volkswagen and even the sweepings from the left side floor and right side floor were tested for blood (6/26/82; 83-84). Traces of blood were found on the right front fender of the Volkswagen five inches from the hood and one foot eleven inches from the right front door. The blood type of this blood was never determined (6/26/82; 83 - 84). For his part, Arnold Beverly says that he himself was shot during this incident and his blood may well have been at the scene.  

27.35. No tests were carried out to seek to establish if one of the bullets or the bullet fragments which were found at the scene was the bullet or part of the bullet which had passed through Police Officer Faulkner's body. 

27.36. The police failed to secure the scene to carry out a full and proper forensic evaluation. At about 8.30 am. on 9th December 1981, Linn Washington, a journalist, went to 13th and Locust, having heard the news of the shooting on the radio (Linn Washington Affidavit)  There were no police on the scene at all. No barriers were in place to prevent members of the public walking up and down on the sidewalk where the shooting had taken place. There was blood on the sidewalk. William Cook’s Volkswagen was still present, unattended and unsecured. Lynn Washington was able to peer  into the Volkswagen. He noticed blood behind the front seat in the footwell for the back seat. This corroborates William Cook’s evidence that he got back into the Volkswagen to look for his documents after he had been struck by Police Officer Faulkner and was bleeding and is in itself corroborated by the fact that blood was found on William Cook’s coat, shirt and sweat shirt (Property Receipt 854919).  At about 4 am. on 9th December 1981, Frank Allen, the owner of the cab which the Petitioner had been driving the previous night, went to 13th and Locust and found his cab parked about 50 feet north of Locust. He went to 13th and Locust, because he had been told by another cab driver that he had found the cab at 13th and Locust, that it was running, that he had taken the key out of the ignition and put it under the seat and locked the cab up (Frank Allen IIR, 12/9/81).

27.37. No reasonable explanation has ever been offered for why Police Officer Faulkner was on his own when he approached William Cook’s car and why his partner was not with him. At the trial, the District Attorney specifically asked Police Officer Shoemaker whether it was the police's practice to particularly back up cars in the area of 13th and Locust. Police Officer Shoemaker said "Yes", but he was not allowed to answer the District Attorney's next question: "Tell the jury why you back them up at 13th and Locust at 3.51 am in the morning?" (6/19/82; 133)

27.38. Whilst Police Officer Shoemaker and Forbes were the only police officers on the scene and Shoemaker was supposedly tending to Faulkner, Police Officer Forbes did not bother to frisk William Cook. Rather, Police Officer Forbes put away his gun and took his eyes off William Cook whilst he allegedly retrieved the Petitioner and Police Officer Faulkner's gun (6/19/82; 162-166). 

27.39. Arnold Beverly's evidence also explains why Police Officer Faulkner would seem to have had a camera with him, at least earlier in the day (8/1/95; 41) and why there is no evidence of what happened to it or the film. Subsequent to Police Officer Faulkner’s death, George E. Sherwood, a Special Agent with the FBI authorized a request for retrieval of Police Officer Faulkner’s military records from the Federal Records Center in St. Louis. In 1981-1982, several Philadelphia police officers were FBI confidential sources.

27.40. In an interview printed in the Philadelphia Inquirer on 12/20/81, Police Officer Faulkner’s widow, Maureen Faulkner said that, on the night when Police Officer Faulkner was killed, she and her husband had wanted to see a show in the Center City, but Police Officer Faulkner was unable to get the night off. Maureen Faulkner also said that, on the night when Police Officer Faulkner was killed, he was not wearing a bullet proof vest. She said that Police Officer Faulkner usually went to work in civilian clothes and put on his bullet proof vest and uniform in the police station, but that night he went to work in his uniform and without putting on a bullet proof vest: “I could count on one hand how many times I saw Danny in uniform because he always got dressed at work. When he was shot, the vest was at work in his locker.”

27.41. There is no tenable explanation as to why Arnold Beverly should be prepared to volunteer the confessions which he has made unless he was the person who shot Police Officer Faulkner. It is inconceivable that Arnold Beverly would have stated that he had identified three police officers in the immediate vicinity before he started to approach Police Officer Faulkner and that he believed that the police officers who were on the scene would be there to help him unless his evidence was true and he is the real killer. In any event, there is no other explanation for how, in its details,  Arnold Beverly's account of what happened finds such close corroboration with so much of the evidence in this case which Arnold Beverly could not possibly have known about. The further evidence of Arnold Beverly, William Cook and the Petitioner together with the evidence of Donald Hersing, William Singletary, Linn Washington, Marcus Cannon turns this case upside down. It entirely changes the whole complexion of the case which was presented to the original jury and at the PCRA hearing. Faced with this evidence and, in particular, Arnold Beverly’s confessions and the evidence of the Petitioner and William Cook, it would have been impossible for the original jury to conclude that it was the Petitioner and not Arnold Beverly who shot Police Officer Faulkner. Moreover, Arnold Beverly’s confessions and the evidence of the Petitioner and William Cook suggest that this entire investigation was corrupt. 

27.42. This further evidence touches every aspect of the original prosecution case which was presented at the original trial. This breaks down into essentially six different categories of evidence:

(A) First, there was the identification evidence, the most significant of which was of two alleged eye-witnesses, Cynthia White and Robert Chobert, who identified the Petitioner as the person who shot and killed Police Officer Faulkner.

(B) Secondly, the prosecution relied upon purported ballistic evidence to support its contention that the bullet with which Police Officer Faulkner was shot could have come from the Petitioner's gun.

(C) Thirdly, the prosecution relied upon the fact the Petitioner was found with a gunshot wound at the scene. In the absence of any evidence to show that the Petitioner had been shot by anyone else, the only reasonable implication to draw was that the Petitioner had been shot by Police Officer Faulkner.

(D) Fourthly, the prosecution relied upon purported ballistic evidence to support its contention that the bullet with which the Petitioner was shot came from Police Officer Faulkner’s gun.

(E) Fifthly, the prosecution relied upon an alleged confession at the hospital.

 
(F) Sixthly, the prosecution relied upon the absence of any evidence to support any alternative scenario of how Police Officer was shot if it was not the Petitioner who shot him. The prosecution case at the original trial was constructed on the basis that Police Officer Faulkner could only have been shot by one of only two people, the Petitioner or his brother, and that it was not William Cook. Indeed, the idea that Police Officer Faulkner might have been shot by some other mystery third person was openly mocked by the Assistant District Attorney.  

27.43. Arnold Beverly’s confessions and the Petitioner and William Cook’s evidence is the final nail in the coffin of Cynthia White and Robert Chobert’s already heavily discredited identification evidence.

27.44. The further evidence does not only specifically contradict the evidence of these witnesses of what they allegedly saw. It does much more than that.

27.45. Arnold Beverly’s confessions provides an explanation for Cynthia White’s witness testimony which describes the Petitioner crossing Locust from the parking lot. The real killer did cross Locust from in front of the parking lot and shoot Police Officer Faulkner.  If she witnessed this incident at all, the only substantive lie which Cynthia White had to tell was to say that the killer was the Petitioner.

27.46. The further evidence also provides the context in which these witness would have been put under pressure and succumbed to fabricating evidence which implicated the Petitioner. If some of these police officers were complicit in Police Officer Faulkner’s murder, and if this entire investigation was corrupt, the last thing which the police would have stooped from is pressurizing these vulnerable witnesses into fabricating evidence which implicated the Petitioner. In addition, the further evidence corroborates the mass of testimony from defense witnesses about the unlawful pressure to which they were subjected by the police and the corrupt nature of the original investigation and prosecution.

27.47. On a proper analysis, the available scientific evidence is more consistent with Arnold Beverly’s confessions that it was he who shot Police Officer Faulkner than it is with the prosecution case that it was the Petitioner.

27.48. The further evidence together with Stefan Makuch’s note in the contemporaneous Medical Examiner’s Log of what Sergeant Westerman told him some five hours after the shooting provides the missing explanation for how it was that the Petitioner came to be found shot at the scene if he had not been shot by Police Officer Faulkner. 

27.49. The further evidence completely neutralizes the purported ballistic evidence with which the prosecution sought to demonstrate that the bullet with which the Petitioner was shot had come from Police Officer Faulkner’s gun.

27.50. The further evidence also undermines the integrity of whole prosecution case as presented at trial. If Arnold Beverly’s evidence is correct, it means that at least some of Police Officer Faulkner’s colleagues were complicit in his murder. If another  police officer and not Police Officer Faulkner shot the Petitioner, then it means that at least one police officer and more likely all of those who were first on the scene have lied about what happened as they first arrived on the scene. It also means that all of those prosecution witnesses who gave evidence about the Petitioner's alleged confession at the Hospital have fabricated their evidence. 

27.51. Last but not least, there is at last completely compelling evidence that it was someone else other than the Petitioner who shot Police Officer Faulkner. Although William Singletary said in his deposition that Police Officer Faulkner had been shot by someone other than the Petitioner, his was a lone voice. It is hard to conceive of what more compelling evidence could ever have to come to light than the series of open and entirely voluntary confessions which Arnold Beverly, the killer himself, has now made.

27.52. Even without the further evidence which is now available, on a careful analysis, the purported ballistic evidence upon which the prosecution relied at the original trial did little to assist the prosecution case against the Petitioner. 

27.53. At the trial, Mr Paul, the prosecution ballistics expert, said that it was impossible to say whether or not the bullet found in Police Officer Faulkner had come from the Petitioner's gun: the most he could say is that it could have come from a .38 caliber gun with the Charter Arms type of rifling. (6/23/82; 111), but it could also have come from multiples of millions of other weapons (6/23/82; 169). 

27.54. At the trial, Anthony J. Paul, the prosecution’s ballistics expert, said that there was no doubt  in his mind that the bullet  found in the Petitioner had come from Police Officer Faulkner's gun (6/23/82; 168). 

27.55. However, the medical and other evidence establishes beyond doubt that Police Officer Faulkner could not have shot the Petitioner.

27.56. The bullet with which the Petitioner was shot entered the Petitioner's upper chest and came to rest in his right lower back (6/23/82; 6.6 - 6.8).The entrance wound was just below the Petitioner's right nipple, around the sixth or seventh thoracic vertebrae, and it came to rest in his lower back, around the twelfth thoracic vertebra (6/28/82; 65-66). The bullet had not struck any bone (67). In other words, the trajectory of this bullet was downwards. 

27.57. To the extent that Dr Tomosa, the prosecution criminalist is to be relied upon, he gave evidence to the effect that the traces of lead on the Petitioner's jacket showed that he was shot from a distance of about 12 inches (6/26/82; 32). 

27.58. If the prosecution witnesses are to be believed, Police Officer Faulkner was shot in the face  after he had been shot in the back, and after he had fallen to the ground, by a gunman who was standing over him. None of them suggest that Police Officer Faulkner could have shot the Petitioner whilst he was still standing, let alone whilst he was standing in a position from where he could fire downwards into the Petitioner's chest or from such close range. According to the prosecution’s alleged eye-witnesses, Police Officer Faulkner was shot in the back whilst he was dealing with William Cook. He did not have his gun out. After he was shot in the back, he fell to the ground.

27.59. Police Officer Faulkner could not have shot the Petitioner from this prone position. The trajectory of the bullet which was found in the Petitioner was from his upper chest to his lower back. The Petitioner would have had to have been doing handstands for Police Officer Faulkner to have shot him in this way from a prone position.

27.60. In any event, as a matter of common sense, the prosecution’s scenario of how Petitioner supposedly shot the police officer does not add up. It is inconceivable that, if someone were standing over Police Officer Faulkner to execute him by shooting him in the face, the assailant would have allowed the police officer time to draw his weapon, bring it round and hold it vertically above himself as he lay there on the ground and then fire it into the assailant's chest from a distance of just twelve inches. Even if the assailant's own hand pointing his own gun had not been in the way, the assailant would have shot Police Officer Faulkner before he could even have begun to have done anything of this sort. None of the alleged eye-witnesses describe the officer making any such movement.

27.61. Moreover, if the assailant fired first into the police officer's face, Police Officer Faulkner would have been immediately completely disabled (6/25/82; 178). Police Officer Faulkner could not have shot the assailant after that first shot in his face. On the other hand, if Police Officer Faulkner shot first, the force of his shot would probably have stopped the assailant in his tracks. Police Officer Faulkner would probably have had the opportunity to fire more than one shot before the assailant recovered, if he was able to recover at all.

27.62. None of the prosecution’s alleged eye witnesses claims to have seen Police Officer Faulkner shoot the Petitioner. 

27.63. Mr Paul's expert opinion is now directly challenged by Arnold Beverly's eye-witness testimony as well William Singletary's, the Petitioner’s and William Cook’s evidence.

27.64. In short, either Anthony J. Paul's expert evidence is wrong, or the Petitioner was shot by another police officer using Police Officer Faulkner's gun, or the gun which Mr. Paul was provided as being Police Officer Faulkner's gun was not Police Officer Faulkner's gun. The poor condition of the gun, as described in Mr. Paul’s firearms examiner report, casts doubt on its being Officer Faulkner’s.

27.65. The evidence relating to the alleged seizure of Police Officer Faulkner's gun and the Petitioner's gun at the scene has always been highly suspect.

27.66. According to the prosecution case, Police Officer Shoemaker and Police Office Forbes were the first police officers on the scene (6/19/82; 166). They claim that they found the Petitioner sitting on the sidewalk with his weapon lying inches away. Police Officer Shoemaker claims that the Petitioner reached for his gun, that he kicked the Petitioner in the throat and that he kicked the Petitioner's gun away, a distance of about a six inches or a foot. He then told Police Officer Forbes to watch the Petitioner whilst he went to assist Police Officer Faulkner (6/19/82; 116-117; 145).

27.67. Police Officer Forbes claims that he picked up two guns ( a .38 caliber Charter Arms Revolver and a .38 caliber Smith & Wesson, the Petitioner's and Police Officer Faulkner's guns respectively) which he claims to have found within feet of the Petitioner almost immediately after arriving on the scene (6/19/82; 154; 162-163).

27.68. At the Suppression Hearing, however, Police Officer Forbes said that, when he picked up the two-inch barrel revolver, it was only a foot away from the Petitioner (6/2/82; 2.4), that he did not see Police Officer Shoemaker kick the Petitioner or his revolver (2.5), that the Petitioner was sitting on the curb of the street in front of the Volkswagen and that Police Officer Faulkner's body was two or three feet behind him (2.13). At the Suppression Hearing, Police Officer Forbes also said that he found the four-inch barrel revolver about 5 or 6 feet away from the bottom of the body of Police Officer Faulkner (6/2/82; 2.7). 

27.69. Both Police Officer Shoemaker's evidence at trial and Police Officer Forbes' evidence at the suppression hearing are contradicted by the contemporaneous evidence. The police radio transcript makes it clear that no police officer at the scene reported to central division that a suspect with a weapon had been found until some 14 minutes after Police Officer Shoemaker and Police Officer Forbes arrived at the scene, despite radio enquiries and flashes that the suspects had fled with the officer's gun.

27.70. Moreover, Inspector Giordano, the ranking officer on the scene, falsely claimed that, whilst the Petitioner was in the police wagon, the Petitioner had confessed to killing Police Officer Faulkner and that he dropped the gun beside a car (6/1/82; 70). It is inconceivable that, as the Ranking Officer at the scene, Inspector Giordano would not have been immediately informed that the suspect's gun was already in the police's possession. He would certainly have been informed before he was taken to see the “suspect” himself.

27.71. Dessie Hightower says that, when the police were carrying Police Officer Faulkner to the police wagon, his gun was still in his holster (6/28/82; 128).

27.72. In his police interview on 22nd March, 1982, Albert Magilton stated that the police were looking for a gun later, just before they attempted to handcuff a black male by the Volkswagen. 

27.73. Police Officer Forbes did not hand in these guns to the crime laboratory until 5:55 am, a full two hours after he claimed that he had recovered them (8/2/95; 124). In the meantime, Police Officer Forbes went to the Roundhouse and made a witness statement timed at 5:25 am. on 12/9/81 (Forbes IIR, 12/9/81). 

27.74. At the trial, Police Officer Forbes claimed that the five spent casings which had been found in the Charter Arms revolver which he claimed that he had found at the scene had been four Winchester .38 caliber +P’s and one Smith  & Wesson. The Firearms Identification Unit Report dated 1/5/82 records that the casings which were removed from the Charter Arms revolver were four Federal fired cartridge cases, caliber .38 Special and  a Smith & Wesson fired cartridge case, caliber .38 Special.

27.75. This evidence must now of course be considered in the light of William Singletary's evidence, Arnold Beverly's evidence and the rest of the further evidence which establishes that the Petitioner did not shot Police Officer Faulkner at all. It also must be considered in the light of William Cook’s evidence that, after the incident, he kicked the gun which he saw on the sidewalk under the Volkswagen, and Linn Washington’s evidence that when he arrived on the crime scene several hours later the Volkswagen was still parked there, no police were present, and the scene was entirely uncontrolled.

27.76. On the Commonwealth’s case, a total of six bullets were fired at the scene. On the Commonwealth’s case, Police Officer Faulkner fired one bullet which was recovered from the Petitioner’s body. On the Commonwealth’s case, the Petitioner fired five bullets. The Commonwealth’s case is that the Petitioner ran out of a parking lot from the opposite side of the street, as Officer Faulkner attempted to subdue and handcuff Mr Cook.  According to the Commonwealth, Petitioner ran towards Officer Faulkner with a gun drawn and shot Police Officer Faulkner, striking him in the back; the Petitioner then stood over the fallen officer and shot him directly in the face as the officer lay on his back; the bullet struck the officer between the eyes and entered his brain; three other bullets were then discharged from his .38 caliber gun. 

27.77. The bullets and bullet fragments which were found do not fit this scenario. In addition, bullets, bullet fragments and other evidence which should have been found if this scenario is correct were not found. 

27.78. Of the four shots which are alleged to have been fired at Police Officer Faulkner at close range whilst he was supine on the sidewalk, three missed him. If these three bullets were fired into the sidewalk near his prone body, the bullets would have fragmented. In addition, they would have inevitably left evidence of their impacts in the form of marks, damage to the pavement and possibly pavement fragments. Yet, no bullets or bullet fragments or impact sites were identified on the sidewalk in vicinity of Police Officer Faulkner’s head or body. Nor were any bullet fragments or fragments from the sidewalk identified on Police Officer Faulkner’s clothing, head or body. 

27.79. At trial, Police Officer Land said that he found various bullets and bullet parts in and about the doorway of 1234 Locust (6/19/82; 70-72). He found a copper jacket 9 feet to the west of the east property line of 1234 Locust. He found traces of lead residue three feet west of the doorway of 1234 Locust. This was subsequently confirmed to be lead residue by a lead residue wipe test (6/26/82; 35). He found a hole in the westerly door of 1234 Locust from which a lead projectile was taken. He found a lead fragment in the vestibule inside 1234 Locust, six feet eight inches from the west wall of  this vestibule. A piece of glass in the upper right portion of the door was broken. He found lead fragments three feet west of the front door of 1234 Locust.

27.80. Even if the copper jacket which was found 9 feet to the west of the east property line of 1234 Locust can be accounted for on the basis that it was part of the bullet which entered Police Officer Faulkner’s back and exited his neck, this still leaves the evidence of the three separate bullets which were found in or about the doorway of 1234 Locust to be accounted for. They cannot be the same bullets.

27.81. This means that if the prosecution scenario is combined with the physical evidence which was found at the scene and the evidence contained in the postmortem report, there were more bullets fired than can be explained by  the prosecution case against the Petitioner. On this basis, eight  bullets were fired  at Officer Faulkner: one which was recovered from the officer’s head wound, one which entered Police Officer Faulkner’s back and exited his neck, three which were fired into the sidewalk near Police Officer Faulkner’s head or  body, and three which were fired towards the area around the front door of 1234 Locust. However, Petitioner’s 5-chambered revolver could only hold five bullets.

27.82. Moreover, other  evidence suggests that, on the prosecution case, at least one more bullet must have been fired at the scene by a person or persons other than Police Officer Faulkner.

27.83. There were three holes identified in Police Officer Faulkner’s jacket (Memorandum from the Laboratory Division, Criminalistics Unit, to Homicide Division dated 1/7/82 containing the results of examinations and analyses on the evidence described in various property receipts, including Property Receipt #854917). Three holes are identified in Police Officer Faulkner’s jacket. Hole “A” is an entrance hole in the center back of the jacket 19 cm. down from the collar seam. Hole “C” is an entrance hole at the right front shoulder area, through the collar and fabric of the jacket, but not completely through the garment. Hole “B” is an exit hole at the upper right back collar area, through the collar and fabric of the jacket but not completely through the garment. 

27.84. Hole “C” and Hole “B” are the entrance and exit holes respectively for yet another bullet which entered Hole “C” at the right front shoulder area, traveled on inside of the lining of the jacket under the outer fabric and exited upper right back collar area at Hole “B”.

27.85. The gun identified as the Petitioner’s and allegedly recovered at the scene of the 9th December, 1981 shooting only  has five chambers, thus it could not have fired more than five shots.  The fact that more than five bullets  were fired at the scene by a person or  persons other than Police Officer Faulkner means that more than one person was involved in the shooting of Police Officer Faulkner. If more than one person was involved in the shooting of Police Officer Faulkner, this completely destroys the whole prosecution scenario of how and why  the Petitioner supposedly  shot Police Officer Faulkner. However, it is completely consistent with Arnold Beverly’s account of how he and at least one other person were involved in the shooting.

27.86. The eye witness evidence upon which the prosecution sought to rely has been deeply unsatisfactory from the outset. 

27.87. Cynthia White and Robert Chobert were the prosecution's principal alleged eye-witnesses.

27.88. Michael Scanlon did not identify the Petitioner as the person whom he saw shoot Police Officer Faulkner when he was subsequently asked to identify the Petitioner as he lay in the back of the police wagon (6/25/82; 8.46).

27.89. When Albert Magilton turned round to look after hearing the first shot, he did not see the police officer and he did not see anyone shooting the police officer (6/25/82; 8.88-8.89; 8.95).

27.90. The vivid description which Michael Scanlon has given of what he claims to have seen has always sat rather unhappily with Albert Magilton's account of turning round after the first shot and not seeing the police officer, let alone anyone shooting the police officer. It has always been difficult to explain how Robert Chobert and Michael Scanlon can have seen precisely what they claimed to have seen in view of the fact that they were both sitting in their respective vehicles and, from where they were allegedly  sitting, Police Officer Faulkner's police car and the Volkswagen must have at least in part obscured their view. However, it is particularly difficult to understand how Michael Scanlon could have seen that Police Officer Faulkner had been shot in the face and the police officer's body jerk as he was shot in the face,  when the police officer was lying down and Michael Scanlon's view of the officer would necessarily have been obscured by the police car (6/25/82; 8.8), and when Albert Magilton, if his evidence is accurate, did not see any of this, even though he was better placed to do so, since he was crossing Locust at the junction with 13th Street in front of Michael Scanlon's car.

27.91. The figure whom Albert Magilton saw in the area of the parking lot and starting to cross Locust was walking. This figure was not doing anything to cause Albert Magilton to turn round to see what he was going to do next, or to pay any particular attention to him, because Albert Magilton carried on crossing the road (6/25/82; 8.87). This figure was about 75 - 80 feet away (6/26/82; 8.100) from Albert Magilton and it was nearly 4:00 am. At best, Albert Magilton could only have got a very passing impression of this figure. In 1995, Albert Magilton wrongly described the Petitioner as wearing a green army field jacket to a defense investigator. Yet, this is precisely what Arnold Beverly says that he was wearing. In the interview with the Defense Investigator in 1995, Albert Magilton also admitted that, in December 1981, he had a cousin who was a police officer and that he had an uncle who had been a Chief Inspector in Homicide.

27.92. At the Suppression Hearing, Albert Magilton said that the man whom he saw sitting on the curb who was arrested and handcuffed was slouched against the rear fender of the Volkswagen with his feet facing the wall (6/1/82; 2.102-2.103). None of the other prosecution witnesses describe the Petitioner being in this position after the shooting. 

27.93. In any event, the hitherto unexplained  physical evidence which was gathered at the scene directly contradicts the eye-witness evidence of, in particular, Cynthia White, but also all of the other prosecution witnesses who say that there was a single gunman who crossed Locust and fired one or two shots at Police Officer Faulkner before he fell and then a further two to three shots into Police Officer Faulkner's face when he was on the ground. 

27.94. At trial, Cynthia White claimed that Police Officer Faulkner's assailant crossed Locust from the middle of the parking lot, went between the police car and the Volkswagen (ie. he was running  in a south easterly direction) and then shot Police Officer Faulkner twice from behind  at close range whilst Police Officer Faulkner was on the sidewalk and he was in the area of the curb. Then after the police officer staggered and fell in a position on the sidewalk between  the Ford which was in front of the Volkswagen and the Volkswagen itself, nearer the Ford, his assailant came over and stood over the police officer and shot him two or three more times (6/21/82: 4.98 - 4.103; 4.190; 5.123 - 5.146). In her third witness statement dated 17th December 1981, Cynthia White again said that the Petitioner was facing in a south easterly direction when he shot Police Officer Faulkner. 

27.95. Yet, Police Officer Land said at trial that Police Officer Faulkner's car was opposite 1234 Locust (6/19/82; 49). Police Officer Land found various bullets and bullet parts in and about the doorway of 1234 Locust (6/19/82; 70-72). He found a copper jacket 9 feet to the west of the east property line of 1234 Locust. He found traces lead residue on the doorway three feet west of the doorway of 1234 Locust. This was subsequently confirmed to be lead residue by a lead residue wipe test (6/26/82; 35). He found a hole in the westerly door of 1234 Locust from which a lead projectile was taken. He found a lead fragment in the vestibule inside 1234 Locust, six feet eight inches from the west wall of  this vestibule. A piece of glass in the upper right portion of the door was broken. He found lead fragments three feet west of the front door of 1234 Locust. Moreover, neither Police Officer Land nor any other prosecution witness found any bullets or bullet fragments or any evidence of any impact by the bullets in the sidewalk, in the form of marks, damage to the sidewalk or fragments of the sidewalk in the vicinity of Police Officer Faulkner’s head or body. Nor were any bullet fragments or fragments from the sidewalk ever identified on Police Officer’s clothing or body.

27.96. If Cynthia White's evidence is accurate, no bullets would have been fired into the doorway or to the west of the doorway of 1234 Locust. This physical evidence suggests that at least three bullets were fired in this direction, when Cynthia White says that only one or two shots were fired by the assailant initially.

27.97. Robert Chobert and Michael Scanlon describe the shooting taking place in the area between the police car and the Volkswagen. However, no blood was found in this area. According to Police Officer Land,  blood swabs taken just two feet eight inches west of eastern property line 1234 Locust (6/19/82; 55). This shows that the shooting took place further east along Locust Street, at a point between the Volkswagen and the Ford which was parked in front of the Volkswagen. 

27.98. The other significant piece of physical evidence which was allegedly found at the scene was the taxi cab which the Petitioner was driving that night. This was found on 13th Street, on the west side of the street, just North of Locust, just past the door to Whispers, about 26-50 feet from the intersection (Tr. 6/29/82:72, 89; Frank Allen IIR, 12/9/81). In other words, if the Petitioner had arrived at the scene of the shooting directly from his car, he would not have come from the kiosk area inside the parking lot  as Cynthia White and other prosecution witnesses describe.

27.99. The first oddity about Cynthia White's evidence is that she purportedly came forward, quite voluntarily,  as a witness at all. The circumstantial evidence suggests that it is highly unlikely that she was a willing witness in this case. She was a prostitute with 38 arrests for prostitution in Philadelphia. As Veronica Jones observed at trial, she left the scene when the police arrived, because  "it was too many police cars and hookers do not stand in the area where there is too many police cars." Over the previous year, Cynthia White had given a string of false names and addresses to the police when she was arrested on prostitution charges (6/21/82; 4.77; 4.80; 4.116-4.131).

27.100. Most significantly, Cynthia White did not even give the police her proper address on 9th December 1981, when she was allegedly interviewed immediately after the shooting (6/22/81; 5.41). Therefore, the only time when the police could contact her was if she arrested again in relation to another matter. In the days after the shooting, she was arrested at least twice for prostitution. Her picture was posted in the 6th District with instructions for arresting officers to “Contact Homicide”.  If Cynthia White really was a voluntary and potentially the most important witness in this case, it is inexplicable that she gave a false address to police on 9th December 1981.

27.101. The next bizarre feature of Cynthia White's evidence is that, uniquely for a prosecution alleged eye-witness, she was the only one who does not seem to have been asked to identify the Petitioner when he was in the back of the police wagon whilst she was still at the scene.  Instead, she was purportedly taken straight to the police station and was purportedly being interviewed for the purposes of obtaining her account of what happened by 4.15 am. on the 9th December 1981, less than 25 minutes after the shooting took place. At trial, Priscilla Durham said that the Petitioner was brought in half an hour to forty-five minutes after Police Officer Faulkner was brought in to the hospital (6/24/82; 79) and therefore long after Cynthia White supposedly started to give her first statement to the police at 4.15 am.

27.102. Cynthia White's evidence can also only be properly assessed in the context of William Singletary's evidence that she was not even standing at  the corner of 13th Street and Locust when the shooting happened. According to William Singletary, Cynthia White was standing on 13th Street, about four or five car length's south of  Locust, talking to someone. (8/11/95; 300-301) This would have placed her around the corner from the site of the shooting when it occurred. She could not have seen the shooting from that position because the building at the corner would have been in her way.

27.103. William Singletary knew Cynthia White: he had spoken to her for a couple of seconds shortly before the shooting occurred (8/11/95; 300).

27.104. This may well explain the very dramatic and very significant changes in Cynthia White's  various accounts of what she saw between her initial witness statement which is dated 9th December 1981 and the trial itself.

27.105. In her first witness statement dated 9th December 1981, Cynthia White said specifically that there was no struggle between the police officer and either of the two men who she saw. In her third witness statement dated 17th December 1981, Cynthia White said for the first time that she saw the driver of the Volkswagen hit the police officer.

27.106. At trial, Cynthia White described William Cook hitting Police Officer Faulkner just once in the face before Police Officer Faulkner turned him round as if to handcuff him. Before he was able to do that, Cynthia White claims that the Petitioner had run out of the parking lot opposite, crossed the street, and shot Police Officer in the back, firing two shots (6/21/82; 4.95 - 4.96 ) 

27.107. Cynthia White has never explained why she suddenly turned to look at the parking lot in time to see Police Officer Faulkner's assailant allegedly run out of the parking lot, whilst she was watching Faulkner try to handcuff William Cook (6/21/82; 4.98). Her account does not allow any time for the Petitioner to see what was happening, react and intervene as she claims he did. Moreover, Cynthia White went on to say that, when they were on the sidewalk, William Cook did not struggle after he hit Police Officer Faulkner in the face. Police Officer Faulkner just turned him around (6/22/82; 5.105). Cynthia White was unable to explain how a photograph of William Cook taken that night shows that he had been injured behind his ear (6/22/82; 5.151)

27.108. At trial, Cynthia White initially stated that Police Officer Faulkner's assailant initially shot him from the other side of the street (6/21/82; 4.93). However, the forensic evidence clearly established that Police Officer Faulkner was shot at very close range, from a distance of about 12 inches. Later, in the course of her cross-examination-in-chief, Cynthia White said that Police Officer Faulkner's assailant was just a few feet behind him when he first shot him in the back (6/21/82; 4.99)

27.109. In her first witness statement dated 9th December 1981, Cynthia White stated that the person who shot the police officer "fired the gun at the Police Officer four or five times. The Police Officer fell to the ground." In her second statement dated 12th December 1981, in answer to the question: "When he began to shoot, did he fire all at once or were the shots staggered?", Cynthia White answered: "It sound all at once. It sounded like firecrackers." By her third witness statement, Cynthia White was saying: "He pointed the gun at the Police Officer and shot about one or two times. then the Officer fell and he went over and stood above him and shot three more times."

27.110. In her first statement dated 9th December 1981, Cynthia White specifically said "No"  in answer to the question: "Did you see the Police Officer pull his gun?" By the time of her third statement, in answer to the question: "Did you see the Police Officer that was shot pull his gun out?", Cynthia White answered: "Not actually, but it looked as if he grabbed for something at his side."

27.111. At trial, Cynthia White admitted that she did not see Police Officer Faulkner shoot his assailant; she claimed his assailant was blocking her view (6/21/82; 4.104). But she had already claimed that she saw Petitioner stand over Police Office Faulkner and shoot him as he lay on the ground, and she demonstrated how she allegedly saw Petitioner point his gun down, fire, lift his gun, point it down and fire again, three times (6/21/82; 4.104). However, if  the assailant was blocking her view so that she could not see if Police Officer Faulkner shot him, the assailant would have had his back to her and, thus, she could not have seen what she claimed to have seen: She could not have seen the assailant stand over the officer and shoot him as the officer lay on the ground. Thus, Cynthia White’s testimony that she saw Petitioner shoot Officer Faulkner is an obvious fabrication.

27.112. At trial, Cynthia White says that when other police officer arrived on the scene, they approached the Petitioner, but" he was swinging his arms and kicking, and they were trying to get him under control to handcuff him" (6/21/82; 4. 109; 4.149). The Petitioner had, of course, himself been shot at this stage. Cynthia White makes no mention of Police Officer Shoemaker kicking Jamal in the throat so that he fell on his back when Shoemaker first arrived on the scene.

27.113. In her statement to Internal Affairs dated 24th March 1982, Cynthia White described this incident rather differently. In answer to the question: "After the shooting and the police arrived exactly what did you see?" Cynthia White said: "Jamal was sitting on the curb and the police wagon - that was the stakeout wagon came up. One of them got out; one stayed in. I guess he was calling on the radio. Another wagon came the other way and they seen a policeman laying there, and they started hitting on the guy." The next question was: "How many police hit him?" Cynthia White responded, "Must have been four or five." (6/21/82; 4 - 192)

27.114. In her third statement dated 17th December 1981, Cynthia White said"The rest of the cops came and went over to the guy sitting on the curb and hit him and then handcuffed him and two cops drug him to a wagon."

27.115. Towards the end of her first statement dated 9th December 1981, it is recorded  that, when Cynthia White was being taken to the bathroom by Detective William Thomas 744 at 5:25 am, she identified William Cook as the driver of the Volkswagen. Yet, when Cynthia White was asked to identify the driver of the Volkswagen when she was making her statement dated 12th December 1981,  all she was able to say was: "I believe that he was wearing blue jeans and a dark colored tam type hat. That's all that I can recall right now, but I would know him if I saw him again. By the time Cynthia White made her statement dated 17th December 1981, she was able to say: "I bought my gloves from him (the driver of the Volkswagen) at 16th and Chestnut. He sells scarves and all at a stand, and I have seen him drive around there before in the Volkswagen."

27.116. Perhaps most significant is the vital change in the account of what happened that night which Cynthia White gave at William Cook’s assault trial and the account which she gave at the Petitioner’s murder trial – her testimony as to whether or not there was a passenger in William Cook’s Volkswagen that night. At William Cook’s assault trial, Cynthia White said that there was a passenger in William Cook’s car that night and that he, too, like the driver of the car got out of the car after Police Officer Faulkner approached the car to talk to the driver. But, at the Petitioner’s trial, Cynthia White made no reference to the passenger in the car and, in answer to the specific question from the Assistant District Attorney: “Was there anyone else there besides the defendant, the police officer who was on the ground and William Cook?” Cynthia White answered, “No.” (6/21/82; 4.106) 

27.117. This change in Cynthia White's testimony was vital to the case which the Commonwealth presented against the Petitioner at his trial. For the State's case against the Petitioner was founded on the basis that only the Petitioner and William Cook were at the scene when Police Officer Faulkner was shot, and that the Commonwealth had excluded the possibility that William Cook had shot Police Officer Faulkner. Indeed, the Assistant District Attorney ridiculed the very suggestion that Police Officer Faulkner could have been shot by some unidentified, mystery third person on the basis that only the Petitioner and William Cook were present at the scene when Police Officer Faulkner was shot.

27.118. Moreover, although attorney Weinglass failed to elicit this testimony from Arnold Howard  at the PCRA hearing, Ken Freeman told Arnold Howard that Cynthia White picked him out twice on line ups. 

27.119. Robert Chobert has also consistently changed his evidence in ways which were favorable to the prosecution.

27.120. William Singletary said at the PCRA hearing that, immediately after the shooting, a cab driver asked him what was the sound which he heard (8/11/95; 235). This cab driver was Robert Chobert.

27.121. During the course of giving his evidence at the suppression hearing, Inspector Giordano said that a white cab driver stated that "the man that shot the policeman ran away, and he was a MOVE member." (6/1/82; 70). Again, the cab driver to whom Inspector Giordano is  referring was Robert Chobert.

27.122. In his initial statement made an hour after the shooting, Robert Chobert told detectives that the person who shot Police Officer Faulkner ran about "thirty steps" east (6/19/82; 236), in other words, to a point where there would have been an alleyway on his right by which he could have made his escape, and far from where the Petitioner was allegedly found slumped on the curb.

27.123. In his first statement to the police on 12/9/81, Robert Chobert said that he saw another man running and then being grabbed by the cops and he got about half a block away before being stopped by the police (6/19/82; 246) At trial, Robert Chobert said that he had been mistaken when he said this and that this other man had only walked about 10 feet (6/19/82; 247-48). 

27.124. At the Suppression Hearing, Robert Chobert said that the man who ran away was not the Petitioner, that he saw the cops grab this other man and that he did not see him again (6/2/82; 71-72)

27.125. At trial, Robert Chobert testified that Police Officer Faulkner's assailant only moved about ten feet (6/19/92; 211).

27.126. At trial, Robert Chobert says that Police Officer Faulkner was shot and fell whilst he was standing between the police car and the Volkswagen (6/19/82; 260-261). Robert Chobert seems to  say this, because he also claims to have seen the assailant in profile as he shot Police Officer Faulkner and that the assailant was not obscuring his view of the police officer (6/19/82; 257). Yet, if Robert Chobert's account is accurate, it specifically contradicts Cynthia White's description of the shooting and the police officer's accounts of where they found Police Officer Faulkner's body, namely on the sidewalk between the Volkswagen and the Ford.

27.127. In his statement of 12/12/81, in answer to the question : "Did you see what the man that shot the cop did after he fell?" Robert Chobert answered: "He just laid there by the curb about ten feet from the cop." (6/19/82; 271). Yet, Police Officer Shoemaker and Cynthia White both said that the Petitioner had sat down and was sitting on the curb after the shooting until when Police Officer Shoemaker arrived. 

27.128. Robert Chobert could not have seen the Petitioner sitting on the curb from the driver's seat of his car (6/19/82; 262). The police car and the Volkswagen would have blocked his view.

27.129. In 1995, Robert Chobert was interviewed by a defense investigator. On this occasion, Robert Chobert told a defense investigator that, at the time of the shooting, his cab had been parked at a completely different location to where he had claimed it was at the original trial and that he had been unable to see what he had testified to at the original trial.

27.130. The only tenable explanation for the clear discrepancies in Robert Chobert and Cynthia White's various accounts of the shooting, not only internally but also both as regards each other and as regards the physical evidence at the scene, and for the ways in which they "improved" their evidence in the successive accounts which they gave is that they did not see the Petitioner shoot Police Officer Faulkner, and they succumbed to pressure from the police to give evidence which increasingly implicated the Petitioner.  

27.131. Robert Chobert was vulnerable to police pressure because at the time of the original trial he drove a taxi for a living although his driving licence was suspended and he was on probation for felony arson for throwing a firebomb into a school yard (6/18/82; 216; 221). Chobert was in continuous violation of probation for driving on a suspended license and was facing a possible 30 years in prison if his probation were revoked.

27.132. The prosecution kept Chobert directly under their thumb during Petitioner’s trial. Chobert was put up in a hotel for more than a week before he testified and two police officers used to collect him from work in the evening, stay in the same hotel with him overnight, and then take him to work in the morning. (8/15/95; 9). There was simply no need for this to have been done unless the police and prosecution were unsure that this particular member of the cast would stick to his assigned lines.

27.133. The police who “guarded”  Chobert had to have known that he was in violation of probation for driving his taxi on a suspended license. At the PCRA hearing Chobert testified that, at some stage during the original trial, he had approached the prosecutor to seek his assistance in renewing his suspended licence (8/15/95; 4), so the prosecution knew very well that Chobert was in violation of probation. Chobert himself must have known that it was only in exchange for his perjured testimony that he was not being charging with a probation violation.

27.134. But if Robert Chobert was vulnerable to pressure and inducements from the police, Cynthia White was all the more so. As a prostitute, Cynthia White was plainly susceptible to pressure from the police to give perjured evidence.

27.135. Donald Hersing’s evidence establishes that, at this time, although Philadelphia prostitutes were rarely prosecuted seriously, the mere fact of the arrest and the booking procedure was a serious harassment for the prostitute because it interfered with the prostitute’s  ability to make money. The booking process normally takes about 10 hours (6/22/82; 5.57) Hersing himself used to make payments to the police to speed up the booking process. Hersing also states that, while the owners of brothels used to provide cash protection payments, the individual women were expected not only to have sex with police officers, but to provide information about individuals. If the individual girls did not pay up, they would be run into jail. “These women had to pay and when the police needed a human sacrifice for a particular club, they got a human sacrifice,” Hersing states. (Affidavit, May 10, 1999, Para: 11). According to Pamela Jenkins, Cynthia White was a police informant (26/06/97; 47). Moreover, both Veronica Jones and a retired Center Officer Police Officer have given evidence that Cynthia White received special favors after the shooting. 

27.136. In 1980 and 1981, Cynthia White was arrested numerous times by 6th District Police Officers Joseph Gioffre and Richard Herron. These two officers were later charged with extorting payoffs for protection of prostitution and after-hours liquor sales. Police Officer Herron was convicted on all counts. Police Officer Goiffre was only convicted on one count concerning numbers and video machines (but not prostitution) (US v. Herron and Goiffre, CR 85-00052, US District Court for the Eastern District of Pennsylvania).

27.137. At the time of the Petitioner's trial, she had three outstanding cases pending against her in Pennsylvania. At the time of the trial, she also had two to three outstanding bench warrants, all issued since October 1981 (6/22/82; 5.26; 5.47).  She had already faced contempt proceedings four times, the last occasion being in October 1981.

27.138. In May 1982, the District Attorney allowed a man called Robert "Prince" Small to sign his own bail on a theft charge with the assurance that he would later appear in court. This was purportedly for unexplained and, indeed, inexplicable security reasons. Small was the man whom Cynthia White was living with in December 1981 (6/22/82; 5.78)

27.139. In 1987, when Cynthia White faced serious felony charges, Detective Culbreth, a Homicide detective, now retired, appeared at the bail hearing, because Cynthia White had called him at the Homicide Unit and requested his help. Detective Culbreth, who took Cynthia White's first statement dated 9th December 1981 and had served as Cynthia White's police escort at the Petitioner's trial, told the bail judge that Cynthia White was a very important witness in a high profile case. As a result of his evidence, the Court allowed Cynthia White to sign her own bond (8/30/97; 99; 101).

27.140. Another witness in this case, Veronica Jones, who was also a prostitute, was subjected to pressure to alter her evidence which exculpated the Petitioner to evidence which directly implicated him.

27.141. In her original witness statement, Veronica Jones stated: "As I was walking away from the High Speed line entrance I heard firing. I heard three shots. I looked down Locust towards Johnny Dee's and I saw a policeman fall down. After I saw the policeman fall, I saw two black guys walk across Locust and then they started jogging. The next thing I saw was a wagon coming. There was one other black guy standing by the entrance of the Speed line by Johnny Dee's." (6/29/82; 106)

27.142. At the trial, Veronica Jones denied that she had seen two men running away (6/29/82; 99).

27.143. At the trial, Veronica Jones also said that she was picked up sometime after the shooting, possibly in January 1982, she was interviewed by the police and they tried to get her to say something that Cynthia White said and say that she had seen the Petitioner do it intentionally (6/29/82; 129). They told her that, like Cynthia White, she would receive special favors if she cooperated. "It more so came about when we had brought up Cynthia's name and they told us we can work the area if we tell them."

27.144. At the PCRA hearing, Veronica Jones said that, contrary to the evidence which she had given at the original trial, she had seen two people running away from the scene as she had said in her original witness statement (10/1/96; 21). Veronica Jones also explained why she had not given evidence to this effect at the trial. She said that, before the original trial, she was in jail awaiting trial herself on certain weapons charges when she was visited by two detectives. She said that they told her that they could help her get off those charges if she helped them (22). They wanted her to name the Petitioner as the person who had shot Police Officer Faulkner. "I was supposed to do something like this girl Lucky White" (24). They said that they had done a deal with Lucky White and it was going to work out for her. They said that, in the same way, they could make it work out for her, Veronica Jones. They kept telling her that if she was convicted on the charges which she faced she was looking at spending 5 to 10 years in prison. They suggested to her that the charges which she faced would be removed if she did what they wanted. 

27.145. Veronica Jones also confirmed that, in January 1982, she had also been questioned by two other plain clothes officers. She said that they had not processed her in the normal way. Instead, they had questioned her about this case. They had said things like: "You don't see Lucky around here, do you?" They had said that she would be able to work as a prostitute and that she would not have to worry about any charges if she just named the Petitioner as the person who shot Police Officer Faulkner (10/1/96; 29, 30, 31). 

27.146. Veronica Jones stuck to her evidence that she had seen two men running away at the PCRA hearing even though she was told during the course of her cross-examination that she was going to be arrested under a bench warrant issued in New Jersey as soon as she finished giving evidence (126-145). 

27.147. At the PCRA hearing, another prostitute and police informant, Pamela Jenkins, also came forward to give evidence to the effect that, on the Saturday after the shooting, two police officers, a Tom Ryan and a Richard Ryan, tried to pressurize her into giving a statement that she saw the Petitioner shoot Police Officer Faulkner when she was not even at the scene (6/26/97; 39, 42-44).

27.148. William Singletary's evidence suggests that it was not only the witnesses in this case who were prostitutes who were subjected to pressure to alter their evidence.

27.149. William Singletary was  potentially an absolutely devastating witness to the Prosecution. William Singletary was interviewed in the early hours of 9th December 1981, by an officer who Mr Singletary believes identified himself to Mr Singletary as a Detective Green. 

27.150. At the PCRA hearing, William Singletary said that he told the interviewing officer that Police Officer Faulkner had been shot by a man wearing a long army overcoat, whom he identified as the passenger in the Volkswagen. William Singletary said that, after the first shot, he ducked behind the barrier of the highspeed line  (8/11/95; 235). He then saw the Police Officer being shot in the face and then fall over backwards (235). The Police Officer's assailant, who had dreadlocks, disposed of his gun and then started running.  The guy who had been driving the Volkswagen yelled a name or something and started chasing this man. A cab driver asked him what was the sound which he heard. He told him that a police officer had been shot and that they needed to get him help right away. Then another man, the Petitioner, came across the street. The Petitioner said that it was his brother's car and where was his brother. William Singletary told him a tall guy had shot the police officer and had then taken off running. The Petitioner said "Oh, my god, we don't need this." The Petitioner then went over to the police officer to see if there was anything which he could do (236). The Petitioner was shot. William Singletary thought that it was by the police officer's gun which was in the police officer's lap (237). Later, after the police arrived, William Singletary saw the police assault the Petitioner and then drag him to the police wagon and throw him inside (238). 

27.151. The officer who was interviewing him ripped up William Singletary's first and second statements on 9th December 1981 (8/11/95; 211) and, in his third statement, William Singletary wrote what Detective Green told him to write (212). William Singletary did so, because Detective Green threatened him that, otherwise, he would not be able to leave the police station, they would take him to the elevator and beat him up and that his business would be destroyed (212). William Singletary told State Representative Alphonso Deal how he had been treated by the police shortly afterwards (214). Within a day or so, William Singletary was visited by representatives of the District Attorney's office and told that he was a witness (216-217). A couple of days later, four police officers from a burglary detail visited the gas station where William Singletary was the manager, busted the door and some plate glass, produced weapons,  and told everyone there to get on the floor (217-219). They said to William Singletary that "this would give him something to remember" (219).  The glass at the gas station was busted again on Christmas Eve 1981. In February 1982, William Singletary closed his business, because he could not afford "the glass and stuff, kept getting broken" (222-223). He left Philadelphia in late August 1982, because "I couldn't do no business ... because my tow truck was being stopped, drivers being harassed ... by the police" (224). William Singletary had not had any problems with the police before 9th December 1981 (224).

27.152. Similarly, Dessie Hightower, another potentially important defense witness was subjected a polygraph test towards the end of a nearly six hour interview on 15th December 1981, after he had told detectives both on the night of the shooting and a week later, on 15th December 1981, that he had seen someone fleeing from the scene before the police officers arrived (22-23). However, whilst he was undergoing the polygraph test, the police never asked him if he saw someone running away (98). The police also altered the tenor of his evidence so that his statement suggested that he was unsure if it was man or a woman whom he had seen running away. Dessie Hightower had always consistently said that "it was a black male, five-eleven or six foot."

27.153. If polygraph tests were ever carried out on Cynthia White, Robert Chobert or any other prosecution witness, these have never been disclosed to the defense. 

27.154. In short, even without Arnold Beverly's evidence, there is considerable evidence to suggest that potential witnesses were subjected to unlawful pressure and intimidation to alter their evidence. If Veronica Jones, Pamela Jenkins, William Singletary and Dessie Hightower were subjected to such unlawful pressure, it stretches the bounds of belief that Cynthia White and Robert Chobert were not subjected to similar pressures. 

27.155. To the extent that there was any lingering doubt on this issue, Arnold Beverly's evidence tips the balance inexorably in favor of the Petitioner's case. If this entire investigation was corrupt,  this heavily corroborates the various allegations which Veronica Jones, Pamela Jenkins, William Singletary and Dessie Hightower have made. It provides an explanation for what is otherwise inexplicable. If this prosecution was as simple and straightforward as the prosecution would wish to maintain, there is no explanation for why these defense witnesses would fabricate the various allegations which they have made. They certainly had nothing to gain and, in most instances, a lot to lose by coming forward and giving the evidence which they have given. Veronica Jones has been making these allegations since the time of the original trial. William Singletary first made these allegations to State Representative Alphonso Deal within days of the incident itself. On the other hand, the most likely explanation for the manner in which Cynthia White and Robert Chobert have so consistently improved their evidence so as to incriminate the Petitioner is that they did not see what they claimed to have seen and that they only gave the evidence which they did, because they were subjected to pressures and inducements by the police as part of an overall corrupt investigation in this case. 

27.156. However, Arnold Beverly's confessions do not only corroborate William Singletary's allegations to the police that his first statements to the police were torn up by providing the context in which a police officer would have done such an act. Arnold Beverly's confessions also confirm the substance of what William Singletary says that he saw. Arnold Beverly confirms that Police Officer Faulkner was shot by someone other than the Petitioner. Arnold Beverly confirms that Police Officer Faulkner was shot by  a man in a green army jacket. Arnold Beverly confirms that Police Officer Faulkner was shot before the Petitioner arrived on the scene. Arnold Beverly confirms that the gunman ran from the scene. Arnold Beverly confirms that there were plainclothes officers in the immediate vicinity. Arnold Beverly confirms that there was at least one uniformed police officer in the area of the parking lot. 

27.157. Before Arnold Beverly made his confessions, William Singletary was the one completely independent witness who stated that the Petitioner did not shoot Police Officer Faulkner and that the gunman who did shoot Police Officer Faulkner ran away before the Petitioner even arrived on the scene. But William Singletary did not just strike at the heart of the prosecution’s case against the Petitioner in this sense. He also destroyed the credibility of both of the prosecution’s main witnesses, Cynthia White and Robert Chobert. 

27.158. Cynthia White has consistently said that there was a man whom she has never identified but whom she said that she knew who was with her on this street corner at this time. He had arrived about 5 - 10 minutes earlier (6/21/82 4.140). According to Cynthia White, this unidentified man also spoke to police officers and, more specifically, a highway police officer at the scene after the shooting (6/21/82; 4.142). She  also claims that, although they had been speaking earlier, they did not speak during this incident and he was looking the other way (6/21/82; 4.144 - 4.146). (It is difficult to conceive of how Cynthia White could have known that this man was looking the other way if she was watching what was happening. In any event, given what was happening, it is highly implausible that he would have been looking the other way anyway).

27.159. This man was plainly William Singletary. William Singletary knew Cynthia White. He had spoken to her for a couple of seconds shortly before the shooting occurred (8/11/95; 300). He also spoke to police officers immediately after the incident, including a Highways Patrol Officer whom he knew, Vernon Jones (8/11/95; 237-239).

27.160. However, William Singletary says expressly that Cynthia White was not even standing on the corner of Locust and 13th Street when the shooting happened. According to William Singletary, Cynthia White was standing on 13th Street, about four or five car length's south of  Locust, talking to someone, when the shooting occurred.  (8/11/95; 300-301). In that position, she would have been around the corner from the scene of the shooting and her line of sight would have been blocked by the building on the corner.

27.161. Moreover, William Singletary also destroys the credibility of Robert Chobert. At the PCRA hearing, William Singletary said that, immediately after the shooting, a cab driver asked him what was the sound which he heard (8/11/95; 235). This cab driver was plainly Robert Chobert.

27.162. William Singletary’s evidence about what happened that night also finds strong corroboration in William Cook’s evidence. William Cook confirms that Kenneth Poppi Freeman, the passenger in his car, the Volkswagen, participated in the shooting of Police Officer Faulkner, that Freeman left the scene immediately after the shooting and that his brother, the Petitioner, was not involved in the shooting, only arriving on the scene after Police Officer Faulkner had been shot.

27.163. There can be no question given this overwhelming mass of evidence that the Petitioner's alleged confession at the Hospital was fabricated by the police and the prosecution. From the prosecution’s perspective, it is simply  too good  to be  true  that the Petitioner should yell out : "I shot the motherfucker and I hope he dies." Equally extraordinarily, no police officer reported this alleged confession until nearly two months after he made it, when the Petitioner filed complaints of police brutality which the police were forced to investigate. 

27.164. Although Patricia Durham, a Hospital security guard, allegedly made an almost contemporaneous report of this confession to her supervisor, it is inconceivable that if the Petitioner had shouted out: "I shot the motherfucker and I hope he dies", all of the police officers and others (Police Officers Bell, Wakshul, Trombetta,  Heftner and Inspector Giordano, who has even claimed that the Petitioner had made a confession in the back of the police van at the scene) who were near or around the Petitioner at the Hospital at this time would not have made a contemporaneous record of such a statement and immediately reported it. It is equally inconceivable that Police Officer Wakshul, who was at the Petitioner's side, would have stated in his report that the Petitioner "made no comments" and his partner, Police Officer Trombetta, would do likewise.

27.165. The first report of the alleged confession at the hospital came from James LeGrand, a Hospital Security Officer, when he was interviewed by the IAB on 2nd February 1982 during the course of their investigation into the abuse complaint filed by the Petitioner.. He claimed that the Petitioner shouted this confession after he was berated and then threatened by the police officers present: "If he dies, you die." However, LeGrand claims that the Petitioner yelled this out when he was walking back to the treatment area. The one thing the Petitioner was not doing at this time was walking anywhere. LeGrand did not give evidence at the trial.

27.166. On 3rd February, 1982, Lt. John White, who attended the Hospital later in the day on 9th December 1981, told his interviewers: "I did not find out that Jamal had said that he shot Faulkner until the next day." Again, however, there is no evidence that he reported this alleged confession.

27.167. When interviewed on 8th  February 1982, Robert Prayor, a black security guard, told IAB investigators that he could identify the white police officer who said to the Petitioner:"If he dies, you die." Prayor said several times that the Petitioner said something which was unintelligible to him and, significantly, that he was there the entire time and that only police officers were present. 

27.168. It is only on 9th February 1981 that Priscilla Durham is interviewed and the version which is subsequently adopted by Priscilla Durham and Police Officer Bell at trial evolves when Priscilla Durham claims that the Petitioner made his confession and Police Officer Bell responded: "If he dies, you die." In other words, Police Officer Bell's threat is transformed into a mere response to the Petitioner's alleged confession. It is should not go unnoticed that Detective Culbreth, the Homicide Detective, who took Cynthia White's first statement dated 9th December 1981 and who subsequently acted as Cynthia White's police escort at the Petitioner's trial and helped her to obtain bail in 1987, was one of the officers who conducted this interview with Priscilla Durham.  

27.169. On 11th February 1982, Detective Culbreth re-interviewed Robert Prayor. In this interview, Prayor's account changes in significant respects. He then says that the police officer's threat came after the Petitioner said something which "sounded like he was calling one of them a motherfucker, but I didn't really hear what he said." Also, this time, Prayor says that there were other security guards present, including LeGrand and Durham, in the emergency room at the same time.

27.170. Police Officer Wakshul, who was at the Petitioner's side and had stated in his report that the Petitioner "made no comments", supported the alleged confession when he was interviewed on 11th February, 1982, albeit that his recollection of what the Petitioner allegedly said was that it was "I shot him and I hope the motherfucker dies."  However, his partner Police Officer Stephen Trombetta, who was interviewed the next day was of no help corroborating the confession. He stated that he was with the Petitioner the entire time in the hospital and that he did not hear any confession. He also says that it was unlikely that anyone other than himself, Police Officer Wakshul and Inspector Giordano were within arms reach of the Petitioner in the emergency room. In his initial statement on 12/9/81, Police Officer Trombetta had stated that he had accompanied the Petitioner and then sat with the Petitioner in waiting room until the doctors too him onto one of the treatment rooms.  In answer to the specific question, “While at the hospital did he [the Petitioner] make any statement to you?” Police Officer Trombetta had answered, “No.”

27.171. Police Officer Hefter, who was interviewed on 18th February 1982, and who had accompanied Police Officer Faulkner to the hospital, did not notice any police officers other than Trombetta and Wakshul in close proximity to the Petitioner. Thus it was left to Police Officer Bell, the police officer who had clearly been identified as the person who had threatened the Petitioner to become a primary source of the alleged hospital confession when he was interviewed on 25th  February 1982. When Inspector Giordano was interviewed in mid-March 1982, he did not report that he or any other officer heard the Petitioner confess. 

27.172. In her initial report to her supervisor, Priscilla Durham states that she showed the police officers and the Petitioner into the Family Room where they had to wait for about 10 minutes before they were able to take the Petitioner into the Emergency Room. At trial, the Police Officer Bell and Priscilla Durham alleged that the Petitioner blurted out this remorseless confession and, on Priscilla Durham's evidence, repeated it in the doorway to the emergency room.

27.173. At trial, Priscilla Durham conceded that she met and spoke with officers from the Sixth Police District virtually every day of the week (6/24/82; 44-45). She also knew and had spoken to Police Officer Faulkner, the last occasion being only about two hours before this incident (6/24/82; 37).

27.174. At trial, Priscilla Durham claimed that the Petitioner shouted the confession twice, once as soon as he was brought through into the emergency area, as he came through the doors (6/24/82; 28; 55) and a second time, immediately before he was taken into the Emergency Room itself (6/24/82; 30). 

27.175. At trial, Priscilla Durham testified that when he made his initial confession, he was uncontrollable, he was screaming and hollering (6/24/82; 59-61).

27.176. At trial, Police Officer Bell testified to hearing the confession only once. "He said it very loud. (6/24/82; 161). Moreover, Police Officer Bell said the Petitioner did not make this confession  either just as the Petitioner was being brought into the emergency area and as they laid him on the floor just inside the doors, or immediately before he was taken into the Emergency Room itself. When the Petitioner was first brought into the emergency area and laid on the floor just inside the doors, Police Officer Bell was in the room where Police Officer Faulkner was being attended. Police Officer Bell said that he then walked over to the Petitioner, and then leant down to look at the Petitioner for a few seconds before the Petitioner's alleged outburst (6/24/82; 135; 165). 

27.177. At the PCRA hearing, Police Officer Wakshul claimed that the Petitioner had uttered it once "in a normal speaking voice as far as volume is concerned." (8/1/95; 67). He said that his partner, Police Officer Trombetta, was present, that there were other police officers in the Emergency Room, and that he did not see any hospital personnel present (57).

27.178. At trial, Police Officer Bell said that he was not sure if Priscilla Durham was at the hospital that night (6/24/82; 164). Priscilla Durham claimed that the two of them were next to each other for approximately 30-45 minutes (6/24/82; 82).

27.179. At trial, Police Officer Bell asserted that he was able simply to walk straight up to the Petitioner as if no one else was around (6/24/82; 135-136; 165). Priscilla Durham testified that it was a struggle to be able to get near move in the area since the Petitioner was surrounded by  fifteen to twenty police officers (6/24/82; 56-57; 121).

27.180. Police Officer Wakshul, who was at the Petitioner's side the entire time and had stated in his report that the Petitioner "made no comments", was not called as a witness at the trial, because defense attorney Jackson neglected to subpoena him and  the prosecution told the court that he was on vacation and "not around." (7/1/82; 33). Although Police Officer Wakshul was on vacation, he was in fact at home, waiting to see if he was required to give evidence at the Petitioner's trial. "We were asked not to go away on vacation", Police Officer Wakshul said at the PCRA hearing (8/1/95; 80). Police Officer Wakshul did not leave the City for any length of time at the beginning of his vacation (101). 

27.181. At the PCRA hearing, Police Officer Wakshul also testified that he did not see Police Officer Bell (a man he knew well and easily recognized) among the police officers who were near the Petitioner when he allegedly confessed (23). 

27.182. At the trial, Dr Coletta gave evidence that the Petitioner was critically wounded, that he did not hear any statement from him (6/28/82; 69) and furthermore that he was in no condition to struggle as Priscilla Durham claims: "He was weak. He could move, but he was weak" (73). "I would say he was on the verge of fainting ... in other words, if you tried to stand him up, he would not have been able to stand up" (76). He was also handcuffed (77). 

27.183. In a HBO television interview in 1995, Dr. Coletta, the senior surgical resident at the hospital when Petitioner Jamal was brought into the emergency room after he was shot, stated that he was with Petitioner from the time he was brought into the E.R. throughout the time he was in the E.R. and on into the intensive care unit. During that entire time, according to Dr. Coletta, Petitioner made no “confession.” Moreover, from Dr. Coletta’s description of Petitioner Jamal’s condition when in the E.R., it is highly unlikely if not impossible that he could have shouted out the alleged “confession” in the manner in which the prosecution’s witnesses claimed, let alone struggled.

27.184. At the trial, a psychiatric resident, Dr Cudemo, also gave evidence about what she saw whilst the Petitioner was on the floor of the emergency area shortly before he was admitted into the treatment room at about 4.20 am. (6/29/82; 14). She said that she saw a police officer pick up his foot and that the Petitioner then raised his head, his arms and his right leg and emitted "a moan" (23). She said that, shortly after this incident, she was asked by a police officer to leave the emergency area (25). 

27.185. In short, it would be incredible if the Petitioner had made this confession in the first place. The allegation did not surface until two months later and there are three mutually inconsistent and incompatible versions of how, when and in what circumstances the Petitioner allegedly made it.

27.186. Further, in his evidence at the PCRA hearing, Police Officer Wakshul revealed that all of the testimony on the part of the police to this alleged confession was instigated by Assistant District Attorney McGill at a meeting which he attended with the police officers involved in the original prosecution sometime in January or February 1982. According to Police Officer Wakshul,  Mr McGill asked whether anybody present at this group meeting had heard the Petitioner’s alleged confession in the hospital. This was grossly improper of the Assistant District Attorney, he not only invited the police officers to fabricate evidence he told them what to fabricate. All of the police officers’ evidence about this alleged confession is plainly tainted as a result. 

27.187. Into this melting pot goes the further evidence which is now available. First, the Petitioner himself adamantly denies that he ever made any such confession. Secondly, the further evidence and, in particular, Arnold Beverly's confessions plainly demonstrate that this entire investigation and prosecution was corrupt. The alleged confession evidence is as tainted by the evidence of corruption as is every other aspect of the prosecution case.

27.188. But all of this is far from being the only evidence which shows that the entire investigation was corrupt. Matters which, in other circumstances, might have been taken to indicate simple incompetence on the part of the police acquire a much more sinister character in the light of Arnold Beverly's evidence. 

27.189. The requests made of eye-witnesses to identify the Petitioner as the person who shot Police Officer Faulkner were obviously improper, tainted and flawed. In any event, the first thing which Inspector Giordano saw when he opened up the door of the police wagon was the Petitioner "lying upside down" "All I could see was the back of your head, or the top of your head." (6/1/82; 95). It was completely impossible to obtain any form of reliable identification evidence when the Petitioner had just been dumped on the floor of the police wagon in this manner. The further evidence, in particular in the light of Inspector Giordano's involvement in this procedure, suggests that this was far from accidental. 

27.190. The further evidence explains, for instance, why the police should choose not to take any swabs of the Petitioner's hands that night to carry out tests to establish whether or not the Petitioner had fired a gun. For if the police knew that the Petitioner had not been involved in the shooting and that he had been shot by another officer arriving on the scene, they would also know that any such tests which they carried out would be negative. It also explains why the Police never took swabs from Police Officer Faulkner's hands to establish that he had fired his gun.

27.191. The further evidence also explains why the police failed to test the Petitioner's trousers and other clothing for Police Officer Faulkner's blood, despite the fact that the Petitioner had allegedly  been standing over him and "blew out Faulkner's brains," and despite the fact that they took time, trouble and effort to carry out obviously irrelevant tests for blood on, for instance, the sweepings from the Volkswagen.  The police did not test the Petitioner's trousers and clothing for Police Officer Faulkner's blood, because they knew that those tests would turn out to be negative and would thereby undermine the prosecution's case against the Petitioner.

27.192. Detective William Thomas (Badge #744) was the assigned Detective in this case. When he gave evidence at the original trial, he was specifically asked if he took a statement from anybody on 9th December 1981. He replied: "I believe I talked to William Cook." In answer to the next question, "Just one statement then, one person?", Detective Thomas said: "That is all I can recall." He then confirmed that all of the other statements which were made on 9th December 1981 were taken by other officers. (6/29/82; 71)

27.193. This was simply untrue. Towards the end of her first statement dated 9th December 1981, it is recorded that, when Cynthia White was being taken to the bathroom by Detective William Thomas 744 at 5:25 am, she identified William Cook as the driver of the Volkswagen.

27.194. The fact that the Assigned Detective in this case was prepared to lie about such an apparently simple matter as this goes straight to the heart of the integrity of the prosecution case. By denying that he was one of the officers who first interviewed Cynthia White, he deliberately deprived the Defense at the original trial of the opportunity to cross-examine him about the precise circumstances in which Cynthia White came to give her first statement about to the police and exactly what she had initially said.

27.195. At the original trial, Detective Thomas denied that he had been able to locate the man whom Cynthia White had claimed that she had been talking to at the scene shortly before the shooting and whom she had said had subsequently spoken to a Highway Patrol Officer (6/29/82; 67-68). Again, this was a lie, but an even more important lie.

27.196. Detective Thomas knew the identity of the Highway Patrol Officer, Vernon Jones (6/29/82; 82). Vernon Jones plainly knew William Singletary very well. (8/14/95; 26-28). Equally plainly, the statement, which was apparently taken from Vernon Jones on 17th December 1981, over a week after William Singletary had first given his account of what he had seen to the police on the morning of the shooting, and several days after William Singletary had made his complaint to State Representative Deal and then been visited by representatives of the District Attorney's office and told that he was a witness (8/11/95; 212-217), was deliberately fabricated in order to discredit any evidence which William Singletary might ultimately give in support of the Petitioner's case. 

27.197. The statement itself did and can have had no other purpose than to discredit William Singletary’s evidence.

27.198. Vernon Jones does not have any independent recollection of what happened on 9th December 1981 (8/14/95; 31). Vernon Jones' statement is typed. It is unsigned (35). Vernon Jones did not even sign in the entrance log book when he supposedly went down to the Police Administration Building to make this statement. In short, this statement could have been created by anybody at any time.

27.199. The reason why Detective Thomas lied when he told the court at the original trial that he had been unable to locate the man whom Cynthia White had claimed that she had been talking to at the scene shortly before the shooting and whom she had said had subsequently spoken to a Highway Patrol Officer (6/29/82; 67-68) was because he knew the devastating impact which his evidence would have had on the prosecution case at the trial. So far as the police knew at this time, William Singletary was the one completely independent witness who would testify that the Petitioner did not shoot Police Officer Faulkner and that the gunman who did shoot Police Officer Faulkner ran away before the Petitioner even arrived on the scene. He would also destroy the credibility of the prosecution’s two star witnesses, Cynthia White and Robert Chobert. For precisely the same reason, the police initially tried to bury him and  make sure that the defense would not find him by tearing up his original statements. Subsequently and, again, for precisely the same reason, after William Singletary had made his complaint to State Representative Deal and then been visited by representatives of the District Attorney's office and told that he was a witness, the police fabricated Vernon Jones’ witness statement dated 17th December, 1981, in order to discredit his evidence in case the defense did ever find him.

27.200. It is also not without significance that, at the PCRA hearing, Police Officer Wakshul recalled discussing with Detective Thomas the fact that, at least earlier in the day, Police Officer Faulkner had had a camera (8/1/95; 41). 

27.201. Despite the evidence of Arnold Beverly, William Singletary, Robert Chobert and Marcus Cannon that there were plainclothes and uniformed officers in the immediate vicinity at the time of  the shooting, no statements or other evidence from these police officers has ever been disclosed.

27.202. The decision to prosecute William Cook only for aggravated assault, simple assault and resisting arrest is only explicable if this entire investigation was corrupt. If the police had really believed that William Cook had been assaulting Police Officer Faulkner and that the Petitioner had intervened to help his brother and shot and killed Police Officer Faulkner, William Cook would have been charged and tried as a co-defendant of the Petitioner and, at the very least, as an accessory to murder. The reason why William Cook was only charged with assaulting Police Officer Faulkner and resisting arrest was to try and ensure  that William Cook did not give evidence at the Petitioner’s trial. Neither the police nor the Commonwealth knew that the Petitioner’s original attorney, Mr Jackson,  would never even interview William Cook, let alone never ask him to testify on the Petitioner’s behalf. 

27.203. William Cook was tried separately on the assault charges and the resisting arrest charge before the Petitioner's case was heard. He put up no defense and he was convicted. He was sentenced to between 6 months and 1 year’s imprisonment. He subsequently appealed to the Court of Common Pleas. His appeal was not heard until after the Petitioner's original trial, on 10th August 1983. At his appeal, William Cook entered into a very advantageous plea bargain. He agreed  to plead guilty to simple assault on the basis that he would not be sentenced to go to prison. 

27.204. This plea bargain would not have been possible if William Cook had testified at the Petitioner’s trial or his own earlier trial. This plea bargain could have been initiated at any time.

27.205. Moreover, at the time of the Petitioner's trial, the threat that, if William Cook subsequently came forward and gave evidence at the Petitioner's trial of what had actually happened that night, he could still be charged with murder or as an accessory to murder still hung over him, as William Cook’s lawyer advised him.

27.206. This placed the Commonwealth at a significant advantage at the Petitioner's original trial. For, in the absence of William Cook testifying, the Commonwealth were able to present the case to the jury on the basis that were only two people who were present with Police Officer Faulkner on Locust that night,  that therefore there were only two people who could have killed Police Officer Faulkner, the Petitioner and William Cook, and that, of those two possible suspects, the Commonwealth had excluded one of them, William Cook, leaving just the Petitioner. Even if the Petitioner himself had given evidence, the Commonwealth would still have been able to present their case on this basis. The Commonwealth could also, as the Assistant District Attorney indeed did, make great play of the fact that William Cook had not given evidence on his brother's behalf.

27.207. Furthermore, at the very least, some of the eye-witnesses and alleged eye-witnesses reported seeing Police Officer Faulkner assaulting a black man moments before he was shot. If their evidence and the Petitioner and William Cook's evidence in this respect had been heard and had been accepted by the jury at the Petitioner’s trial, this would not have been a capital case, even if the Petitioner and/or William Cook was convicted of murder. If Police Officer Faulkner was killed whilst he was assaulting William Cook, he was not acting in the course of his duty. If he was not acting in the course of his duty, the aggravating factor which might have justified the imposition of the death penalty would not have existed in this case. 

27.208. On the face of it, after securing William Cook’s conviction for aggravated assault and resisting arrest, the Commonwealth had no reason to enter into any form of plea bargain with him. On the contrary, the Commonwealth had every disincentive: As a direct result of the incident for which William Cook had been convicted of aggravated assault and resisting arrest, the police officer whom William Cook had been convicted of assaulting had supposedly  been killed by Cook’s brother. 

27.209. The reason why the Commonwealth were prepared to agree to such a plea bargain was, because if the appeal had proceeded to a trial de novo, William Cook would inevitably have had to testify, having failed to secure an acquittal without testifying in the Municipal Court. If William Cook had testified, his testimony as to what happened when Police Officer Faulkner was shot would have gone on record and entered the public domain. If William Cook had testified, it would inevitably have emerged that there was a passenger in the Volkswagen that night, thus destroying the prosecution scenario that there were only two people who could have shot Police Officer Faulkner that night, the Petitioner and William Cook, and that, of those two people, the one who shot Police Officer Faulkner was not William Cook.

27.210. However, William Cook would not have been the only person who would have been called to give evidence on behalf of the Defense. Kenneth Poppi Freeman would have had to been called as a witness for the Defense.8 In the light of what Kenneth Poppi Freeman had told William Cook, Kenneth Poppi Freeman would inevitably have had to have taken the Fifth Amendment. This would have left the prosecution scenario in tatters.

27.211. Unlike the traditional bargain when a plea bargain is made against one accused to obtain his testimony against his co-accused, this plea bargain was made to try and ensure that William Cook would not testify.

27.212. The Assistant District Attorney who represented the Commonwealth in William Cook’s case as the same Assistant District Attorney who represented the Commonwealth at the Petitioner’s trial, Joseph McGill.

27.213. The District Attorney's office is also deeply implicated in this corrupt prosecution.

27.214. At the outset, the Assistant District Attorney successfully opposed the Petitioner’s application for a line-up on the grounds that none of the alleged eye-witnesses could identify the Petitioner: the most that they could say was that the person who had shot Police Officer Faulkner had remained at the scene until other police officers arrived.

27.215. Yet, at the preliminary hearing and subsequently, Cynthia White purported to identify the Petitioner in court as the man whom she saw shoot Police Officer Faulkner.  Robert Chobert, too, purported to identify the Petitioner not only as the man whom he had seen wounded in the back of the police wagon, but also as the person who shot Police Office Faulkner. Similarly, Albert Magilton purported to identify the man whom he had seen crossing Locust as the man whom he had seen in the back of the police wagon. If this was the tenor of these three witnesses' evidence at the time of the Petitioner's application for a line up, the Assistant District Attorney could not have properly opposed the Petitioner's application on the grounds which he did. This leads inevitably to the conclusion that Cynthia White, Robert Chobert and Albert Magilton subsequently embellished their evidence and/or the Assistant District Attorney  misled the court at the time of  the Petitioner’s application for a line-up.

27.216. There is no record of the further interview with Cynthia White shortly before the original trial (6/21/82; 4.134-4.135). At least, none has ever been disclosed. Nor is there any record of the various interviews which the Assistant District Attorney conducted with Cynthia White before the original trial (6/21/82; 4.135-4.139). Or, again, none has ever been disclosed. 

27.217. At William Cook’s assault trial, Cynthia White had said that there was a passenger in William Cook’s car that night and that he, too, like the driver of the car got out of the car after Police Officer Faulkner approached the car to talk to the driver. But, at the Petitioner’s trial, Cynthia White made no reference to the passenger in the car and, in answer to the specific question from the Assistant District Attorney: “Was there anyone else there besides the defendant, the police officer who was on the ground and William Cook?” Cynthia White answered, “No.” (6/21/82; 4.106)  

27.218. This was a vital change in Cynthia White's evidence. It allowed the Assistant District Attorney to present the case to the jury on the basis that were only two people who were present with Police Officer Faulkner on Locust that night,  that therefore there were only two people who could have killed Police Officer Faulkner, the Petitioner and William Cook, and that, of those two possible suspects, the State had excluded one of them, William Cook, leaving just the Petitioner. Having acted for the Commonwealth on William Cook’s assault case, the Assistant District Attorney knew that Cynthia White was giving perjured evidence. Additionally, Assistant District Attorney McGill had to have known that the passenger was Kenneth Freeman and Cynthia White had twice picked Kenneth Freeman out of a line-up shortly after the incident. The Assistant District Attorney therefore knowingly and intentionally suborned perjury  at the Petitioner’s original trial, and misled the Court when he repeatedly and successfully opposed Petitioner’s motions for a line-up during pre-trial proceedings.

27.219. The District Attorney's office were aware of the substance of William Singletary's evidence. William Singletary told State Representative Alphonso Deal how he had been treated by the police shortly after 9th December 1981 (8/11/82; 214). Within a day or so, William Singletary was visited by representatives of the District Attorney's office and told that he was a witness (216-217). Yet, the District Attorney's office failed to disclose the substance of William Singletary's evidence to the Petitioner. 

27.220. The only sensible explanation for the Assistant District Attorney's failure to call Inspector Giordano to give evidence at the original trial is that he became aware of the corruption allegations hanging over Inspector Giordano. If and to the extent that this was the case, the Assistant District Attorney should have informed Mr Jackson and the Petitioner of those allegations and the reason why he no longer proposed to call Inspector Giordano to give evidence. He did not do so. 

27.221. The Assistant District Attorney misled the court when he informed the court that Police Officer Wakshul (who had said that the Petitioner had made no comments at the hospital) could not be called as a witness at the trial, because the prosecution told that the court that he was on vacation and "not around." (7/1/82; 33). Although Police Officer Wakshul was on vacation, he was in fact at home, waiting to see if he was required to give evidence at the Petitioner’s trial. "We were asked not to go away on vacation", Police Officer Wakshul said at the PCRA hearing (8/1/95; 80). Police Officer Wakshul did not leave the City for any length of time at the beginning of his vacation (101). If the prosecution witnesses were instructed not to go away on vacation, the District Attorney must have been aware of this at the time of the original trial. Alternatively, he must have been misled by his staff or one of the police officers present, possibly Detective Thomas, the assigned detective.

27.222. In his evidence at the PCRA hearing, Police Officer Wakshul revealed that, at a meeting sometime in January or February 1982, Assistant District Attorney McGill attended a meeting with the police officers involved in the original prosecution and, at this group meeting, Mr McGill asked whether anybody present had heard the Petitioner’s alleged confession in the hospital. This was plainly grossly improper of the Assistant District Attorney: he effectively invited police officers to fabricate evidence of the alleged confession. All of the police officers’ evidence about this alleged confession is plainly tainted as a result. 

27.223. In conclusion, it is inconceivable that a jury would have convicted the Petitioner in this case, if  the further evidence which has emerged had been available to them, and if all of the evidence which was available earlier had been properly analyzed. The evidence which is now available, taken together with the earlier evidence, leads inexorably to the conclusion that this entire investigation was rotten to its core.  The further evidence and the existing evidence confirm and corroborate each other. The Petitioner did not shoot and kill Police Officer Faulkner. The Petitioner was shot and framed as a result of stumbling into the middle of a plot by  corrupt elements in the police department, working in tandem with organized crime, to eliminate a police officer who was getting in the way of their protection racket.

27.224. The Petitioner was not shot and framed in this case because he was Mumia Abu- Jamal, the leading black activist. The Petitioner was shot and framed in this case because he was a young black man in the wrong place at the wrong time. The Petitioner was shot and framed because the police were involved in the murder of one of their own. Since they were involved in the murder of one of their own, they needed a fall guy. They needed an open and shut case so that nobody would ever look any further. 

27.225. What could make this case more open and shut than if a young black man, like the real killer, was found at the scene apparently shot by the dying officer. Nobody was ever likely to look any further if this man was a nobody. For, even if he survived, who was ever going to believe him, if he claimed that he had been an innocent bystander and he had been shot by a police officer arriving on the scene after Police Officer Faulkner had been killed and his killer had run off? Nobody would ever have looked any further if that young black man had  not been the Petitioner, Mumia Abu- Jamal.

27.226. Arnold Beverly’s testimony together with the rest of the further evidence destroys the case the prosecution put on at trial and demonstrates that Petitioner Mumia Abu-Jamal did not shoot Police Officer Daniel Faulkner.  The evidence that Mumia Abu-Jamal is innocent, and that someone else shot and  killed Police Officer Daniel Faulkner, compels the setting of an evidentiary hearing, the reversal of Petitioner Jamal’s conviction and death sentence, and his immediate unconditional release. It is inconceivable that a court which properly directed itself to all of the available evidence and analyzed it with any care could conclude “it is more likely than not that [any] reasonable juror would have found the Petitioner guilty beyond a reasonable doubt”.

B. Overview Of The Flawed Trial Process 

tc \l3 "B. Overview Of The Flawed Trial Process 28. With about three weeks left before trial, Jamal received permission to proceed pro se. He sought to represent himself because his court‑appointed attorney, Anthony Jackson, bereft of funds access to secure expert and investigative assistance, made no secret of his lack of preparation and commitment to the case. Over Jackson's vigorous protest, he was appointed as back‑up counsel. Either out of bitterness or lack of understanding of his obligations as back‑up counsel (derived from the trial court's own misunderstanding of the obligations of back‑up counsel), Jackson did nothing to prepare for the trial in the three weeks leading up to the trial. 

29. Jackson admitted at the PCRA hearing that he needed the services of a pathologist, a ballistician, an investigator, and another trial lawyer to assist him. His efforts to secure these services were either rejected by the court outright or insufficient to accomplish that goal. In fact, Jackson's testimony at the PCRA hearing reveals that, despite his recognition of the needs for expert services, he did not make reasonable efforts to secure them. He nonetheless harbored a deeply cynical view of the possibility of securing funds to retain the necessary experts and other necessary services. 

30. Just as the prosecution was about to give his opening statement, the trial court, without adequate justification, stripped Jamal of his right to represent himself and compelled Jackson, to his dismay and shock, to assume the responsibility of countering the prosecution's case. Jackson again protested, as he was unprepared, unwilling, and incapable of taking on that responsibility. Nonetheless, Jackson did not request a continuance so as to better fulfill his newly‑imposed obligations. Instead, he admitted defeat at the very outset, confessing to the trial court that he saw no available defense in the case. What is apparent from the amplified record before this Court now, however, is the simple fact that the prosecution's case was plainly vulnerable to a vigorous defense. And what is readily apparent from the trial transcript itself is that Anthony Jackson was not only incompetent and “ineffective” in the representation of Petitioner Jamal, he acted as an “organ of the State” (Faretta v California) throughout the trial, rather than as an advocate for his client. This violated Petitioner’s right to a fair trial under the Fifth and Fourteenth Amendments and his right to effective representation by counsel and/or not to be subjected to “constructive denial of counsel”  under the Sixth and Fourteenth Amendments. 

31. Seeing that his life was in the hands of an inadequate lawyer, Jamal protested the patently unfair proceedings, leading to his banishment from approximately one‑half of the entire trial proceedings. 

32. As set forth below, evidence from purported eyewitnesses was distorted by undisclosed favors and threats. Exculpatory evidence was overlooked by defense counsel or suppressed by the State. Physical evidence undermining the prosecution's flawed theory of the case was never presented. A golden opportunity to expose the use of fabricated evidence of a confession was never seized. Blatantly improper argumentation to the jury went uncorrected. 
32.1. As the record clearly shows, attorney Jackson failed to ascertain from the Petitioner his account of what had happened on 12/9/81 at 13th and Locust. In these circumstances, attorney Jackson’s representation of the Petitioner was bound to be and, indeed, proved to be wholly and necessarily irredeemably ineffective. Attorney Jackson was never in a position to do any more than go through the motions and put forward a purely pro forma defense on behalf of the Petitioner. He could not begin to advance any positive defense case on the Petitioner’s behalf and, indeed, he completely failed to do so. 

32.2. Critically, although the central tenet of the prosecution’s case against the Petitioner was that the Petitioner and the Petitioner alone was only person who could have shot Police Officer Faulkner in the car, attorney Jackson failed to prove up the presence of the passenger in William Cook’s Volkswagen that night. When Cynthia white claimed at the Petitioner’s trial that there was no else present at the scene, attorney Jackson failed to impeach her with her earlier testimony at William Cook’s trial that there had been a passenger in the car. Having failed to interview William Cook, attorney Jackson then failed to subpoena him to prove up that the identity of the passenger in the car was Kenneth Freeman. He then failed to subpoena Kenneth Freeman. If Kenneth Freeman had been subpoenaed, he would almost inevitably have taken the Fifth Amendment, thereby destroying the prosecution theory of the case, namely that the Petitioner had acted on his own, inexplicably gunning down Police Officer Faulkner in the street simply because he had sought to detain his brother. Indeed, it would hardly have mattered how Kenneth Freeman had responded if, having put Kenneth Freeman on the stand, attorney Jackson had simply accused him of shooting Police Officer Faulkner, first, in the back, and then in the head. The damage would have been done. The point would have been made to the jury that there was another candidate for the killing and one whose existence the assistant District Attorney and the main prosecution witnesses had tried to keep secret from the jury. The issue would have been one of identity. A whole battery of different criticisms can be made of attorney Jackson. What is truly important is the cumulative effect of all of his many failings. The fact of the matter is that, with an even half competent counsel, the Petitioner could and should have won the original trial even with just the evidence which was available at the time of the original trial. 

33. The constitutionally‑deficient performance of defense counsel, along with the police and prosecutorial misconduct, played itself out before a trial judge who openly sided with the prosecution on every meaningful judicial act. In the rare instances where defense counsel sought to reveal important impeachment evidence, including evidence of police misconduct, the trial judge promptly impeded him from doing so. When defense counsel sought a modest continuance to bring in a witness who could devastate the dubious prosecution claim that Jamal confessed, the trial judge not only denied the continuance, he also endorsed, without independent inquiry, the manifestly incorrect assertion by the prosecutor, rendered in bad faith, that this witness was unavailable.

34. The audience receiving the prosecution's highly distorted and truncated array of evidence was selected with race in mind. The jury consisted of ten whites and two blacks. Jamal unsuccessfully attempted to present to the PCRA court powerful statistical evidence that race‑conscious jury selection infected this trial. He was thus precluded from showing that this was a persistent practice of jury selection in Philadelphia. He was barred from presenting videotape evidence exposing what the statistical evidence already makes clear: that the selection of nearly all‑white juries ‑‑ with token blacks who are elderly and/or from the West Indies ‑‑ was no accident, but a trial technique taught to young Philadelphia prosecutors.9
35. He was further barred from introducing a study (covering the relevant time period) which revealed that the Philadelphia District Attorney's office peremptorily struck African‑Americans from jury service 55.28% of the time, as opposed to a strike rate of only 23.43% for non‑African American jurors. 
36. Further adding to the racial imbalance and unfairness of the jury selection was Judge Sabo’s decision to remove juror number one, Jeannie Dawley, an African-American, and the only remaining juror selected while Petitioner Jamal was conducting the voir dire himself, before his right to self-representation was violated when Judge Sabo took the voir dire out of his hands. Although Dawley should not have been removed from the jury, Petitioner’s court-imposed defense attorney, Anthony Jackson, stipulated to the removal of juror Dawley without a hearing and without the consent of Petitioner, who was excluded from the in camera session in which this was done. Jackson knew that Dawley’s removal from the jury would result in first alternate Michael Courchain joining the jury. Courchain was a white male who had admitted in voir dire that he was biased in favor of the prosecution, could not be fair to both sides, and could not give Petitioner a fair trial. Jackson had unsuccessfully challenged Courchain for cause and his subsequent peremptory challenge of Courchain was wrongfully refused by Judge Sabo. Jackson’s stipulating to removal of Dawley from the jury, without the knowledge or consent of Petitioner, was an early sign that Jackson was not only failing in his duty to provide “effective representation” to Petitioner Jamal, but was, in fact, acting as an “organ of the State” (Faretta) rather than as an advocate for Petitioner’s interests.
37. By the time the racially‑sanitized jury began to deliberate, it had received a one‑sided, unchallenged prosecutorial presentation for guilt. Even under those circumstances, the jury sought re‑instruction on the legal definition of manslaughter. 

38. The enhanced record presented in this Petition presents a far different picture from that presented at trial, with the prosecution's case exposed as far more vulnerable and flawed than the trial record would suggest. 

C. Overview Of The Sentencing Phase 

tc \l3 "C. Overview Of The Sentencing Phase 39. The sentencing phase ‑‑ taking place on a Saturday morning of the July 4th holiday weekend following a guilty verdict at 5:30 p.m. the day before ‑‑ was equally riddled with misconduct and error. Jamal's defense attorney had given not a moment's thought about how best to advocate for Jamal's life. He never considered calling a single mitigation witness until the morning of the hearing (and only then considered calling family members who he never prepared to testify), despite the vast reservoir of witnesses who could have testified about Jamal's lifelong dedication to social justice, devotion to family and commitment to community improvement. 

40. Instead, defense counsel hinged his aimless and desultory plea for life on the preposterous contention, which surely insulted the jury, that the victim was not a peace officer within the meaning of the death penalty statute. He also inexplicably told the jury that a life sentence would not necessarily mean a full life term behind bars. 

41. With no consultation or guidance from his counsel, Jamal spoke to the jurors of his innocence, and expressed his anger over the injustice that had occurred before them. The court then permitted the prosecutor to mount an explicitly political attack, by "cross‑examining" Jamal about his teenage political views as a member of the Black Panther Party in the 1960's. 

42. The prosecution summation exploited the impermissible elicitation of First Amendment protected material, the difficulties Jamal had with the trial court emanating from the stripping of his pro se rights, and the suppression of materially favorable defense evidence. That summation inflamed the largely white jury by arguing and insinuating that the killing of Officer Faulkner was an outgrowth of political radicalism long brewing within Jamal, and that Jamal's past affiliation with the Black Panther Party justified a death sentence. This politicized argumentation, calculated to demonize Jamal as a dangerous political radical, underscored earlier prosecutorial arguments urging the jury to fulfill community expectations by reclaiming their city which was characterized as being a battleground and "under siege" from an uncontrollable criminal class. 

43. The prosecutor also improperly urged the jurors to discount the gravity of their decision, insisting that they would not be responsible for Jamal's sentence because it would be subject to "appeal after appeal after appeal." 

44. [DELETED].
45. The penalty phase verdict form and jury instructions precluded the jurors from considering mitigating circumstances and predetermined that they would return a death verdict regardless of the evidence.
46. On appeal, Jamal challenged his conviction and sentence on several grounds, including the prosecution's use of peremptory strikes to remove African‑Americans from jury service. The Supreme Court of Pennsylvania upheld his conviction and sentence, holding that a showing of 8 of 15 peremptory strikes against Blacks did not constitute a prima facie case under Batson. During the PCRA proceeding, the evidence showed that 11 of 15 strikes were used to strike Blacks. 

46.1. Petitioner Jamal’s appellate counsel was so constitutionally ineffective that he was forced to file his own pro se appellate brief on direct appeal. The Pennsylvania Supreme Court, instead of inquiring into the situation, ordered the Commonwealth to file a formal response to the pro se brief; this constituted an implied finding that Petitioner Jamal had raised nonfrivolous issues in his pro se brief. It is the duty of appellate counsel, particularly in a capital case, to thoroughly and properly brief all nonfrivolous issues. The failure of Petitioner Jamal’s appointed appellate counsel, Marilyn Gelb, Esq., to do so constituted ineffective representation by counsel and violated Petitioner’s rights under the Fifth, Sixth and Fourteenth Amendments. A competent and effective appellate attorney would have prevailed on the issues raised in the pro se brief and would have also raised, properly briefed, and prevailed upon those legal issues raised in this habeas petition which do not go beyond the record and matters which might be the subject of judicial notice. Had attorney Gelb so performed, Petitioner Jamal’s conviction and death sentence would have been reversed on direct appeal. Her failure to so perform constitutes ineffective representation by counsel in violation of Petitioner’s rights under the Fifth, Sixth and Fourteenth Amendments. Furthermore, Petitioner is informed and believes, and thereon alleges, that his appointed appellate counsel was not mentally and/or physically competent during the course of her representation of him and for that reason did not provide him with effective representation.
D. Overview of the PCRA Proceedings and Subsequent Appeal 
47. The trial judge also presided over the PCRA proceedings which have preceded the filing of the instant Petition, notwithstanding Jamal's compelling motion for his recusal. The trial judge's conduct during the PCRA proceedings and his deeply flawed opinion, adopting virtually verbatim the "findings of fact and conclusions of law" submitted by the prosecution, deprived Jamal of a full and fair state process. 

48. As noted above, Judge Sabo rushed Jamal through the evidentiary hearing to meet an execution date imposed after the Governor's Office was alerted, through the interception of attorney‑client correspondence, to Jamal's intention to file his PCRA petition.

49. Numerous subpoenas were quashed, thereby undercutting Jamal's ability to create a necessary record in support of his constitutional claims.

50. Pre‑hearing discovery requests were summarily denied, often even before the State registered any objections. 

51. Overt hostility toward PCRA counsel ‑ leading in one instance to a contempt citation and in another to the incarceration of one of Jamal's lawyers ‑ along with his flagrantly biased rulings in the prosecution's favor, made it palpable that Judge Sabo should not have presided over the PCRA proceedings.

52. On August 5, 1996, Jamal appealed the denial of the PCRA petition to the Pennsylvania Supreme Court, and at the same time filed a motion for the recusal of Pennsylvania Supreme Court Justice Ronald D. Castille on grounds that he was the District Attorney for Philadelphia at the time of Jamal's direct appeal and that his name appeared on the State's opposition brief which expressly advocated the position that Jamal's trial was fair and that the evidence against him was compelling. The motion also justified recusal because Justice Castille was endorsed by cultivated the political support of the Fraternal Order of Police (FOP) during his election campaign. Justice Castille refused to recuse himself, noting that if he were to recuse himself because he was supported by the FOP, then four other Justices sitting on the Pennsylvania Supreme Court would have to do likewise. The FOP, of which Judge Sabo had once been a member, has organized, and continues to organize, a vocal campaign to carry out Jamal's death sentence. In fact, the FOP has gone beyond vocalizing its position by intruding itself into the judicial process through direct communication to the trial court.

52.1. Because attorney Weinglass and attorney Williams determined that it was not in their interests to advance anything remotely resembling the Petitioner’s true defense case on his behalf, their entire representation of the Petitioner was a sham. In effect, they strangled the Petitioner’s true case at birth. They prevented him from establishing his innocence of the murder of Police Officer Faulkner and they destroyed many other decisive claims on his part. The manner in which they acted was worse than any prosecutor.

52.2. Attorney Weinglass and attorney Williams failed and refused to ascertain from the Petitioner his version of what had happened on 12/9/81 at 13th and Locust.

52.3. Attorney Weinglass and attorney Williams failed and refused to put the Petitioner on the stand and told him not to testify in 1995.

52.4. Attorney Weinglass and attorney Williams failed and refused to put William Cook on the stand in 1995.

52.5. Attorney Weinglass and attorney Williams failed and refused either to investigate or to analyze the available physical evidence in the case.

52.5. Attorney Weinglass and attorney Williams failed and refused to question William Singletary when he was on the stand to obtain his substantive testimony about what happened on 12/9/81 at 13th and Locust. 

52.6. Attorney Weinglass and attorney Williams failed and refused to question Detective Thomas about William Singletary when he was on the stand and they failed and refused to put Dr Coletta on the stand in 1995. 

52.7. Attorney Weinglass and attorney Williams failed and refused to prove that Robert Chobert had recanted his trial testimony and much of his previous witness statements in 1995.

52.8. Attorney Weinglass and attorney Williams failed and refused to put Assistant District Attorney  McGill on the stand in 1995. 

52.9. Attorney Weinglass and attorney Williams failed and refused to plead or prove-up the most glaring example of ineffectiveness on the part of original trial counsel conceivable, namely his attempt to conduct the Petitioner’ defense at trail without bothering to find out what the Petitioner had to say about what had happened on 12/9/81 at 13th and Locust.

52.10. Attorney Weinglass and attorney Williams failed and refused to plead or prove up the purely “pro forma” defense put on by attorney Jackson at the original trial and that the cumulative effect of attorney Jackson’s myriad failings was that the Petitioner was convicted of Police Officer Faulkner’s murder when even the most elementary use of the available evidence would have secured his acquittal.

52.11. Attorney Weinglass and attorney Williams failed to put appellate counsel Marilyn Gelb on the stand in 1995.

52.12. Attorney Weinglass and attorney Williams failed and refused to issue a second PCRA petition when they were provided with Arnold Beverly’s signed confession in June 1999.

52.13. Attorney Weinglass and attorney Williams failed and refused to analyze the available evidence and its impact on the Petitioner’s case at any time.

52.14. Attorney Weinglass and attorney Williams failed and refused to pursue the available discovery on the Petitioner’s behalf.

52.15. Attorney Weinglass and attorney Williams failed and refused to prove up the Petitioner’s claim for actual innocence. 

52.16. Attorney Weinglass and attorney Williams even failed to prove that there was a passenger in William Cook’s car that night. They failed to question Arnold Howard about the fact that Kenneth Freeman, who was the passenger, had been picked out of a line-up twice by Cynthia White and that Freeman’s hands had been tested. They  failed to put forward a Brady/Kyles claim for the prosecution’s failure to disclose these facts and failure to produce witness statements or interrogation reports as to Freeman or the results of the testing on his hands. They failed to put forward a prosecutorial misconduct claim for the suppression of the evidence regarding Freeman and for having released Freeman but charged Petitioner Jamal and then opposed a line-up requested by Petitioner repeatedly on grounds that no one else was present at the incident and there were no eyewitnesses.

52.17. Because of their determination not to advance anything remotely resembling the Petitioner’s real defense case on the part of the Petitioner, attorney Weinglass and Attorney Williams, sometimes clearly consciously and sometimes, perhaps, unconsciously, also sacrificed numerous other decisive legal and other claims  on the part of the Petitioner. 

52.18. Attorney Weinglass and attorney Williams failed to issue and prove up a supplementary  PCRA petition based on Arnold Beverly’s confession dated 8th June 1999.

52.19. If the manner in which Attorney Weinglass and attorney Williams purported to represent the Petitioner does not constitute constructive denial of counsel, it is impossible to conceive of what manner of representation ever might. In any event, attorney Weinglass and attorney Williams representation of the Petitioner went far, far beyond whatever boundaries there might be to ineffectiveness.


E. Overview Of Claims Presented In This Petition 
53. Constitutional error infects every aspect of this case. No ingredient associated with fundamental due process was free from the poison of unfairness. The claims raised in this Petition are presented under the following, broadly‑conceived, thematic headings: 

A. 
Claims bearing upon the suppression, manipulation, and manufacturing of evidence are contained in Claims One through Five. 

B. 
Claims bearing upon the inadequacy of trial counsel's representation during the guilt phase of the trial are contained in Claims Six through Eight. 

C. 
Claims bearing upon the manner in which the trial and direct appeal were conducted are contained in Claims Nine through Fifteen. 

D. 
Claims bearing upon the mishandling of the jury, ranging from the selection process to premature deliberations, are contained in Claims Sixteen through Twenty

E. 
Claims bearing upon the penalty phase are contained in Claims Twenty‑one through Twenty‑eight. 

F. 
The claim bearing upon the conduct of the post‑conviction proceedings is contained in Claim Twenty‑nine. 

G. 
Petitioner’s claim that he was deprived of his Sixth and Fourteenth Amendment rights under Faretta to have the assistance of a lay advisor at counsel table whilst representing himself at trial is contained in Claim 30.

H. 
Claims arising from the conflicts of interest and “constructive denial of counsel” by Petitioner’s prior attorneys, Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams, including but not limited to claims of “actual innocence” are presented in Claims 31-39. These claims are exhausted by Petitioner’s having filed  a state Petition for Post-Conviction Relief/Writ of Habeas Corpus and by the Respondents having taken the position that no remedy is available in the state courts, thus conceding that these claims are exhausted, and by the District Court having  already ruled, in its decision denying Petitioner’s motion for deposition of Arnold Beverly, that there is no remedy in the state courts, and thus the claims are exhausted.

54. Because Jamal's trial, in both the guilt and penalty phases, departed so radically from the minimal standards of due process and heightened reliability to which a capital defendant is entitled, and/or because Petitioner is innocent,  this Petition should be granted. 


III. CLAIMS FOR RELIEF 
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III. CLAIMS FOR RELIEF 55. Pursuant to the local rules and case authority governing the filing of petitions brought under 28 USC Sec. 2254, the following claims for relief represent constitutional challenges to Petitioner’s conviction and sentence of death that have been fairly presented  to and exhausted in the state courts, or claims as to which Petitioner has been relieved of the exhaustion requirement by operation of law because there is no adequate state procedure available to exhaust said claims or otherwise. 

56. In the event  this Court deems any of the claims set forth herein not to be exhausted, Petitioner requests that he be  provided with adequate notice so that he may have the opportunity to delete such claims and proceed with litigation of this petition. 
56.1. Pursuant to 28 U.S.C. §2254 (b) (1) (B), a habeas petitioner may be excused from exhaustion and procedural default if the following statutory exceptions are found: 

(B) (i) there is an absence of available State corrective process; or (ii) circumstances exist that render such process ineffective to protect the rights of the applicant. 
56.2. Petitioner’s appeal of denial of postconviction relief was pending before the Pennsylvania Supreme Court during the 60-day window established by 1995 amendments to the state TA \s "Post-Conviction Relief Act" \c 1 \l "Post-Conviction Relief Act"Post-Conviction Relief Act (PCRA) for filing of an additional habeas petition. Prior Pennsylvania law had permitted successive state habeas petitions. The 1995 amendments prohibited successive petitions, but created a 60-day window for filing additional petitions. However,  persons like Petitioner Jamal, whose habeas petitions were on review by the Pennsylvania Supreme Court, could not take advantage of the 60-day window because of another provision of Pennsylvania law which deprives the lower courts of jurisdiction to entertain a habeas petition while an earlier petition is before the Supreme Court. The situation of Petitioner Jamal is similar to that of the defendant in the case of Whitney v. Horn, Civ No 99-1993 (ED Penn June 7, 2000), at p. 14:10
56.3. “Up until January 16, 1996, the relaxed waiver rule in capital cases and  the absence of time limitations on filing successive PCRA petitions were the firmly established and regularly followed practices in Pennsylvania. Up until at least November 17, 1995, when the PCRA amendments were enacted, Whitney justifiably relied on these practices. Under those practices, all his claims did not have to be raised in one PCRA petition. The 60 day window between passage and the effective date of the PCRA amendments was of no help to Whitney because his first petition was pending during that period and admittedly Pennsylvania law did not allow him to pursue a second petition while the first petition was pending. See Lark, 746 A.2d at 588. As a result of the 1996 PCRA amendments, the legal landscape changed dramatically. Whitney suddenly lost all opportunity to file a successive petition with ‘waived’ claims. What occurred here was analogous to reducing a statute of limitations from four years to two years in the third year after the cause of action arose.”

56.4. Similarly to the situation described in Whitney v Horn, there can be no issue of “procedural default” with regard to any of Petitioner Jamal’s Claims for Relief because “[t]he Pennsylvania procedural bar to Whitney’s [and Jamal’s] raising the claims he asserts here is not an adequate state ground precluding ... review of those claims. Not giving him a grace period before the revised PCRA took effect runs afoul of the fair notice requirement enunciated by the Supreme Court in Ford [Ford v. Georgia, 498 U.S. 411 (1991)] and by our Court of Appeals in Cabrera [Carbrera v. Barbo, 175 F.3d 307 (3d Cir. 1999), cert. den’d      U.S.     , 120 S. Ct. 205 (1999)].” Whitney v Horn, at p. 14.

56.5. Moreover, Petitioner Jamal’s “actual innocence” relieves him of any alleged procedural defaults, pursuant to the “miscarriage of justice” exception to the procedural default rule.

56.6. Finally, any alleged procedural defaults of any of the claims herein cannot be attributed to the Petitioner as any such defaults would flow directly from the conflicts of interest and constructive denial on the part of Petitioner’s prior counsel, attorneys Weinglass and Williams.
57. With  respect to each of the claims identified hereinbelow, Petitioner sets forth supporting facts based upon the record developed during the course of the state court proceedings. Petitioner respectfully alleges that other facts exist to support the constitutional claims set forth hereinbelow and requests that he be given the opportunity to present those facts after engaging in full discovery, investigation, and access to this Court's subpoena power. Petitioner also requests that additional facts in support of this Petition be presented during the course of an evidentiary hearing.
CLAIM ONE : 
THE STATE MANIPULATED TWO PURPORTED EYEWITNESSES TO FALSELY IDENTIFY JAMAL AS THE SHOOTER, IN VIOLATION OF HIS FIFTH, EIGHTH, AND FOURTEENTH AMENDMENTS RIGHTS. 

58. Jamal was deprived of his right to a fair and reliable determination of guilt and penalty, as guaranteed by the Fifth, Eighth and Fourteenth Amendments to the United States Constitution, because the State's most important identification witnesses, Cynthia White and Robert Chobert, were coaxed and coerced into providing false testimony implicating Jamal.

59. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated by reference as if fully set forth herein. 
A. 
Cynthia White 
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Cynthia White 60. The principal prosecution witness was a prostitute named Cynthia White. Her testimony was critical to the State because she was one of only two witnesses who testified they saw Petitioner shoot the police officer, although she admitted that she did not see a gun in his hand during the shooting.11
61. Newly discovered evidence presented at Petitioner Jamal’s PCRA hearing, in the subsequent state post-conviction petition filed by Petitioner’s new counsel on July 3, 2001, and set forth elsewhere in this petition, reveal that White’s testimony at trial, with regard to an alleged confrontation between Petitioner Jamal and Officer Faulkner resulting in the officer’s death, is a fabrication designed by the police and prosecution to frame Petitioner Jamal. She was under police control throughout the pre-trial period and was a police informant. 

62. White was plainly susceptible to police pressure. During the trial, she was serving an 18‑month sentence in Massachusetts. She had 38 previous arrests for prostitution in Philadelphia and had three open cases in Philadelphia. 

63. In the days after the shooting, she was arrested at least twice for prostitution. Her picture was posted in the 6th District with instructions for arresting officers to "Contact Homicide." 

64. Each time police picked White up, she revised her story. Without explanation, bench warrants against her were not prosecuted.

65. At the 1982 trial another prostitute, Veronica Jones, testified that police told her that White was given favors for providing false testimony. The trial court improperly struck this testimony and barred further inquiry into White's relationship with the police and the incentives given to secure favorable testimony. 

66. In 1996, at a remand hearing, Jones again described conversations in which police told her that White was receiving favors in return for her testimony. 

67. This information about White was never disclosed to the defense. On the contrary, the prosecution affirmatively misrepresented that there were no such promises or inducements. 

68. An investigator retained by the defense for a short period (until the meager funds were exhausted) was never able to interview White because two plainclothes police officers kept a watch over her. 

69. According to a retired Center City police officer, Lawrence Boston, who testified at the PCRA hearing, White was receiving special favors after the shooting. 

70. According to Boston, who knew White through walking a beat on 13th Street, "the word was out in the street" that White was living in Pine Hill, New Jersey, in a condominium near a golf course. 

71. Boston also confirmed that police commonly used prostitutes as sources of information. 

72. None of this information ‑‑ indisputably known to police before trial ‑‑ was ever disclosed to the defense. 

73. Law enforcement's favors to White continued through at least 1987. Contrary to the prosecutor's representations at trial, White was not prosecuted on her three pending prostitution charges. 

74. Police also provided unusual favors to White when she faced serious felony charges in 1987. At her bail hearing, a Homicide detective intervened to advise the judge of White's role in the Jamal case. 

75. Notwithstanding the serious charges, and her record of "seventeen failures to appear" and "page after page" of arrests, the bail judge, although reluctant, released White on her own recognizance as a result of police intervention on her behalf. 

76. After White was released on her own recognizance, she never again appeared in the Philadelphia court system, and police made no attempt to apprehend her. 

77. The special treatment of White, which extended into the late 1980's, shows either that White had been offered undisclosed favors and special treatment, or that police were afraid that, absent such continued inducements, White would recant her false testimony. None of the witnesses who claimed to see the events in question recalled seeing White in the vicinity of the shooting. In fact, two witnesses at the scene (William Singletary and Dessie Hightower, noted infra) recalled seeing her at another location. Moreover, one of those witnesses (Singletary) recalled White asking him, after the police arrived, "what happened?" 

77.1. In the light of Arnold Beverly’s testimony, Cynthia White must have fabricated her account of what she saw. There is a veritable mass of evidence which corroborates Arnold Beverly’s testimony. This ranges from the stack of eye-witnesses who saw at least one person running away from the scene through Marcus Cannon and William Singletary who said that there were police officers on the scene and Donald Hersing’s evidence right down to the sort of detail that, in line with Arnold Beverly’s description of how Police Officer Faulkner fell on one knee after he was initially shot, the post mortem confirms that there was a 2-inch high,3/4 inch wide superficial red-brown skin denudation in the bottom center of Police Officer Faulkner’s left knee, which Dr Hoyer, the Assistant Medical Examiner, confirmed at trial was consistent with Police Officer Faulkner falling on his left knee (6/25/82; 181).  Looking at all the available evidence, there is no question that Beverly’s confession is a more plausible account of the shooting than any of the prosecution witnesses.  
77.2. In the light of the Petitioner’s testimony, Cynthia White must have fabricated her account of what she saw. 

77.3. In the light of William Cook’s  testimony, Cynthia White must have fabricated her account of what she saw. 

77.4. In the light of the William Singletary’s testimony, Cynthia White must have fabricated her account of what she saw. Moreover, William Singletary confirms that Cynthia White did not even see Police Officer Faulkner being shot: William Singletary testified at the PCRA hearing that, at the time the shooting broke out, Cynthia White was around the corner, about 4-5 car lengths south of Locust Street, on the east side of 13th Street, talking to someone. (8/11/95; 300-301) This would have placed her around the corner from the site of the shooting when it occurred. She could not have seen the shooting from that position because the building at the corner would have been in her way. William Singletary knew Cynthia White: he had spoken to her for a couple of seconds shortly before the shooting occurred (8/11/95; 300). Cynthia White herself has consistently said that there was a man whom she has never identified but whom she said that she knew at the time of the shooting. (6/21/2; 4.140 - 4.146). This man was plainly William Singletary.
77.5. The only tenable explanation for why Cynthia White should give perjured and fabricated testimony against the Petitioner is that she was threatened, coerced, coaxed or otherwise manipulated into giving false testimony against the Petitioner.

77.6. In the light of Arnold Beverly and William Cook’s testimony, it is quite clear why Cynthia White was manipulated and coerced into giving false testimony against the Petitioner. If some of these police officers were complicit in Police Officer Faulkner’s murder, and if this entire investigation was corrupt, the last thing which the police would have stooped from is pressurizing these vulnerable witnesses into fabricating evidence which implicated the Petitioner. 

77.7. As a prostitute with 38 arrests for prostitution, three open cases and outstanding warrants (6/22/82; 5.26; 5.47), who was a police informant (26/06/97; 47) and who had already faced contempt proceedings four times, the last occasion being in October 1981,  it is clear why Cynthia White would succumb to pressure and/or blandishments from the State to give false testimony against the Petitioner. At the time of the Petitioner's trial, she had three outstanding cases pending against her in Pennsylvania. At the time of the trial, she also had two to three outstanding bench warrants, all issued since October 1981

77.8. As another prostitute, Veronica Jones, observed at trial, she left the scene when the police arrived, because  "it was too many police cars and hookers do not stand in the area where there is too many police cars." Over the previous year, Cynthia White had given a string of false names and addresses to the police when she was arrested on prostitution charges (6/21/82; 4.77; 4.80; 4.116-4.131). 

77.9. Donald Hersing’s evidence establishes that, at this time, although Philadelphia prostitutes were rarely prosecuted seriously, the mere fact of the arrest and the booking procedure was a serious harassment for the prostitute because it interfered with the prostitute’s  ability to make money. The booking process normally takes about 10 hours (6/22/82; 5.57) Hersing himself used to make payments to the police to speed up the booking process. Hersing also states that, while the owners of brothels used to provide cash protection payments, the individual women were expected not only to have sex with police officers, but to provide information about individuals. If the individual girls did not pay up, they would be run into jail. “These women had to pay and when the police needed a human sacrifice for a particular club, they got a human sacrifice,” Hersing states. (Affidavit, May 10, 1999, Para: 11). 

77.10.  In 1980 and 1981, Cynthia White was arrested numerous times by 6th District Police Officers Joseph Gioffre and Richard Herron. These two officers were later charged with extorting payoffs for protection of prostitution and after-hours liquor sales. Police Officer Herron was convicted on all counts. Police Officer Goiffre was only convicted on one count concerning numbers and video machines (but not prostitution) (US v. Herron and Goiffre, CR 85-00052, US District Court for the Eastern District of Pennsylvania).

77.11. It is also clear that she received favors for her false testimony. 

77.12. In May 1982, the District Attorney allowed a man called Robert "Prince" Small to sign his own bail on a theft charge with the assurance that he would later appear in court. This was purportedly for unexplained and, indeed, inexplicable security reasons. Small was the man whom Cynthia White was living with in December 1981 (6/22/82; 5.78)

77.13. In 1987, when Cynthia White faced serious felony charges, Detective Culbreth, a Homicide detective, now retired, appeared at the bail hearing, because Cynthia White had called him at the Homicide Unit and requested his help. Detective Culbreth, who took Cynthia White's first statement dated 9th December 1981 and had served as Cynthia White's police escort at the Petitioner's trial, told the bail judge that Cynthia White was a very important witness in a high profile case. As a result of his evidence, the Court allowed Cynthia White to sign her own bond (8/30/97; 99; 101).

77.14. It is clear that Cynthia White was not a willing witness in this case. Cynthia White did not even give the police her proper address on 9th December 1981, when she was allegedly interviewed immediately after the shooting (6/22/81; 5.41). Therefore, the only time when the police could contact her was if she arrested again in relation to another matter. In the days after the shooting, she was arrested at least twice for prostitution. Her picture was posted in the 6th District with instructions for arresting officers to “Contact Homicide”.  If Cynthia White really was a voluntary and potentially the most important witness in this case, it is inexplicable that she gave a false address to police on 9th December 1981.

77.15. There is a mass of testimony from defense witnesses (Veronica Jones, Pamela Jenkins, William Singletary and  Dessie Hightower) about the unlawful pressure  to which they were subjected by the police and the corrupt nature of the original investigation and prosecution. Their testimony suggests that it is highly likely that Cynthia White, too, was subjected to similar unlawful pressure and blandishments to persuade her to give false testimony against the Petitioner.

77.16. Another witness in this case, Veronica Jones, who was also a prostitute, was subjected to pressure to alter her evidence which exculpated the Petitioner to evidence which directly implicated him.

77.17. In her original witness statement, Veronica Jones stated: "As I was walking away from the High Speed line entrance I heard firing. I heard three shots. I looked down Locust towards Johnny Dee's and I saw a policeman fall down. After I saw the policeman fall, I saw two black guys walk across Locust and then they started jogging. The next thing I saw was a wagon coming. There was one other black guy standing by the entrance of the Speed line by Johnny Dee's." (6/29/82; 106)

77.18. At the trial, Veronica Jones denied that she had seen two men running away (6/29/82; 99).

77.19. At the trial, Veronica Jones also said that she was picked up sometime after the shooting, possibly in January 1982, she was interviewed by the police and they tried to get her to say something that Cynthia White said and say that she had seen the Petitioner do it intentionally (6/29/82; 129). They told her that, like Cynthia White, she would receive special favors if she cooperated. "It more so came about when we had brought up Cynthia's name and they told us we can work the area if we tell them."

77.20. At the PCRA hearing, Veronica Jones said that, contrary to the evidence which she had given at the original trial, she had seen two people running away from the scene as she had said in her original witness statement (10/1/96; 21). Veronica Jones also explained why she had not given evidence to this effect at the trial. She said that, before the original trial, she was in jail awaiting trial herself on certain weapons charges when she was visited by two detectives. She said that they told her that they could help her get off those charges if she helped them (22). They wanted her to name the Petitioner as the person who had shot Police Officer Faulkner. "I was supposed to do something like this girl Lucky White" (24). They said that they had done a deal with Lucky White and it was going to work out for her. They said that, in the same way, they could make it work out for her, Veronica Jones. They kept telling her that if she was convicted on the charges which she faced she was looking at spending 5 to 10 years in prison. They suggested to her that the charges which she faced would be removed if she did what they wanted. 

77.21. Veronica Jones also confirmed that, in January 1982, she had also been questioned by two other plain clothes officers. She said that they had not processed her in the normal way. Instead, they had questioned her about this case. They had said things like: "You don't see Lucky around here, do you?" They had said that she would be able to work as a prostitute and that she would not have to worry about any charges if she just named the Petitioner as the person who shot Police Officer Faulkner (10/1/96; 29, 30, 31). 

77.22. Veronica Jones stuck to her evidence that she had seen two men running away at the PCRA hearing even though she was told during the course of her cross-examination that she was going to be arrested under a bench warrant issued in New Jersey as soon as she finished giving evidence (126-145). 

77.23. At the PCRA hearing, another prostitute and police informant, Pamela Jenkins, also came forward to give evidence to the effect that, on the Saturday after the shooting, two police officers, a Tom Ryan and a Richard Ryan, tried to pressurize her into giving a statement that she saw the Petitioner shoot Police Officer Faulkner when she was not even at the scene (6/26/97; 39, 42-44).

77.24. William Singletary's evidence suggests that it was not only the witnesses in this case who were prostitutes who were subjected to pressure to alter their evidence.

77.25. William Singletary was  potentially an absolutely devastating witness to the Prosecution. William Singletary was interviewed in the early hours of 9th December 1981, by an officer who Mr Singletary believes identified himself to Mr Singletary as a Detective Green. 

77.26. At the PCRA hearing, William Singletary said that he told the interviewing officer that Police Officer Faulkner had been shot by a man wearing a long army overcoat, whom he identified as the passenger in the Volkswagen. William Singletary said that, after the first shot, he ducked behind the barrier of the highspeed line  (8/11/95; 235). He then saw the Police Officer being shot in the face and then fall over backwards (235). The Police Officer's assailant, who had dreadlocks, disposed of his gun and then started running.  The guy who had been driving the Volkswagen yelled a name or something and started chasing this man. A cab driver asked him what was the sound which he heard. He told him that a police officer had been shot and that they needed to get him help right away. Then another man, the Petitioner, came across the street. The Petitioner said that it was his brother's car and where was his brother. William Singletary told him a tall guy had shot the police officer and had then taken off running. The Petitioner said "Oh, my god, we don't need this." The Petitioner then went over to the police officer to see if there was anything which he could do (236). The Petitioner was shot. William Singletary thought that it was by the police officer's gun which was in the police officer's lap (237). Later, after the police arrived, William Singletary saw the police assault the Petitioner and then drag him to the police wagon and throw him inside (238). 

77.27. The officer who was interviewing him ripped up William Singletary's first and second statements on 9th December 1981 (8/11/95; 211) and, in his third statement, William Singletary wrote what Detective Green told him to write (212). William Singletary did so, because Detective Green threatened him that, otherwise, he would not be able to leave the police station, they would take him to the elevator and beat him up and that his business would be destroyed (212). William Singletary told State Representative Alphonso Deal how he had been treated by the police shortly afterwards (214). Within a day or so, William Singletary was visited by representatives of the District Attorney's office and told that he was a witness (216-217). A couple of days later, four police officers from a burglary detail visited the gas station where William Singletary was the manager, busted the door and some plate glass, produced weapons,  and told everyone there to get on the floor (217-219). They said to William Singletary that "this would give him something to remember" (219).  The glass at the gas station was busted again on Christmas Eve 1981. In February 1982, William Singletary closed his business, because he could not afford "the glass and stuff, kept getting broken" (222-223). He left Philadelphia in late August 1982, because "I couldn't do no business ... because my tow truck was being stopped, drivers being harassed ... by the police" (224). William Singletary had not had any problems with the police before 9th December 1981 (224).

77.28. Similarly, Dessie Hightower, another potentially important defense witness was subjected a polygraph test towards the end of a nearly six hour interview on 15th December 1981, after he had told detectives both on the night of the shooting and a week later, on 15th December 1981, that he had seen someone fleeing from the scene before the police officers arrived (22-23). However, whilst he was undergoing the polygraph test, the police never asked him if he saw someone running away (98). The police also altered the tenor of his evidence so that his statement suggested that he was unsure if it was man or a woman whom he had seen running away. Dessie Hightower had always consistently said that "it was a black male, five-eleven or six foot."

77.29. If polygraph tests were ever carried out on Cynthia White, these have never been disclosed to the defense. 

77.30. In short, even without Arnold Beverly's evidence, there is considerable evidence to suggest that potential witnesses were subjected to unlawful pressure and intimidation to alter their evidence. If Veronica Jones, Pamela Jenkins, William Singletary and Dessie Hightower were subjected to such unlawful pressure, it stretches the bounds of belief that Cynthia White was not subjected to similar pressures. 

77.31. To the extent that there was any lingering doubt on this issue, Arnold Beverly's testimony together with William Cook’s  tips the balance inexorably in favor of the Petitioner's case. If this entire investigation was corrupt,  this heavily corroborates the various allegations which Veronica Jones, Pamela Jenkins, William Singletary and Dessie Hightower have made. It provides an explanation for what is otherwise inexplicable. If this prosecution was as simple and straightforward as the prosecution would wish to maintain, there is no explanation for why these defense witnesses would fabricate the various allegations which they have made. They certainly had nothing to gain and, in most instances, a lot to lose by coming forward and giving the evidence which they have given. Veronica Jones has been making these allegations since the time of the original trial. William Singletary first made these allegations to State Representative Alphonso Deal within days of the incident itself. On the other hand, the most likely explanation for the manner in which Cynthia White has so consistently improved her evidence so as to incriminate the Petitioner is that she did not see what she claimed to have seen and that she only gave the evidence which she did, because she were subjected to pressures and inducements by the police as part of an overall corrupt investigation in this case. 

77.32. The various accounts of what happened which Cynthia White has given are riddled with inconsistencies.  

77.33. Cynthia White's evidence can also only be properly assessed in the context of William Singletary's evidence that she was not even standing at  the corner of 13th Street and Locust when the shooting happened. According to William Singletary, Cynthia White was standing on 13th Street, about four or five car length's south of  Locust, talking to someone. (8/11/95; 300-301) This would have placed her around the corner from the site of the shooting when it occurred. She could not have seen the shooting from that position because the building at the corner would have been in her way.

77.34. William Singletary knew Cynthia White: he had spoken to her for a couple of seconds shortly before the shooting occurred (8/11/95; 300).

77.35. Moreover, when Robert Chobert was interviewed by a defense investigator in 1995, he told investigator that he knew Cynthia White and that he did not see her anywhere in the vicinity of the shooting that night. 

77.36. This may well explain the very dramatic and very significant changes in Cynthia White's various accounts of what she saw between her initial witness statement which is dated 9th December 1981 and the trial itself.

77.37. In her first witness statement dated 9th December 1981, Cynthia White said specifically that there was no struggle between the police officer and either of the two men who she saw. In her third witness statement dated 17th December 1981, Cynthia White said for the first time that she saw the driver of the Volkswagen hit the police officer.

77.38. At trial, Cynthia White described William Cook hitting Police Officer Faulkner just once in the face before Police Officer Faulkner turned him round as if to handcuff him. Before he was able to do that, Cynthia White claims that the Petitioner had run out of the parking lot opposite, crossed the street, and shot Police Officer in the back, firing two shots (6/21/82; 4.95 - 4.96 ) 

77.39. Cynthia White has never explained why she suddenly turned to look at the parking lot in time to see Police Officer Faulkner's assailant allegedly run out of the parking lot, whilst she was watching Faulkner try to handcuff William Cook (6/21/82; 4.98). Her account does not allow any time for the Petitioner to see what was happening, react and intervene as she claims he did. Moreover, Cynthia White went on to say that, when they were on the sidewalk, William Cook did not struggle after he hit Police Officer Faulkner in the face. Police Officer Faulkner just turned him around (6/22/82; 5.105). Cynthia White was unable to explain how a photograph of William Cook taken that night shows that he had been injured behind his ear (6/22/82; 5.151)

77.40. At trial, Cynthia White initially stated that Police Officer Faulkner's assailant initially shot him from the other side of the street (6/21/82; 4.93). However, the forensic evidence clearly established that Police Officer Faulkner was shot at very close range, from a distance of about 12 inches. Later, in the course of her cross-examination-in-chief, Cynthia White said that Police Officer Faulkner's assailant was just a few feet behind him when he first shot him in the back (6/21/82; 4.99)

77.41. In her first witness statement dated 9th December 1981, Cynthia White stated that the person who shot the police officer "fired the gun at the Police Officer four or five times. The Police Officer fell to the ground." In her second statement dated 12th December 1981, in answer to the question: "When he began to shoot, did he fire all at once or were the shots staggered?", Cynthia White answered: "It sound all at once. It sounded like firecrackers." By her third witness statement, Cynthia White was saying: "He pointed the gun at the Police Officer and shot about one or two times. then the Officer fell and he went over and stood above him and shot three more times."

77.42. In her first statement dated 9th December 1981, Cynthia White specifically said "No"  in answer to the question: "Did you see the Police Officer pull his gun?" By the time of her third statement, in answer to the question: "Did you see the Police Officer that was shot pull his gun out?", Cynthia White answered: "Not actually, but it looked as if he grabbed for something at his side."

77.43. At trial, Cynthia White admitted that she did not see Police Officer Faulkner shoot his assailant; she claimed his assailant was blocking her view (6/21/82; 4.104). But she had already claimed that she saw Petitioner stand over Police Office Faulkner and shoot him as he lay on the ground, and she demonstrated how she allegedly saw Petitioner point his gun down, fire, lift his gun, point it down and fire again, three times (6/21/82; 4.104). However, if  the assailant was blocking her view so that she could not see if Police Officer Faulkner shot him, the assailant would have had his back to her and, thus, she could not have seen what she claimed to have seen: She could not have seen the assailant stand over the officer and shoot him as the officer lay on the ground. Thus, Cynthia White’s testimony that she saw Petitioner shoot Officer Faulkner is an obvious fabrication.

77.44. At trial, Cynthia White says that when other police officer arrived on the scene, they approached the Petitioner, but" he was swinging his arms and kicking, and they were trying to get him under control to handcuff him" (6/21/82; 4. 109; 4.149). The Petitioner had, of course, himself been shot at this stage. Cynthia White makes no mention of Police Officer Shoemaker kicking Jamal in the throat so that he fell on his back when Shoemaker first arrived on the scene.

77.45. In her statement to Internal Affairs dated 24th March 1982, Cynthia White described this incident rather differently. In answer to the question: "After the shooting and the police arrived exactly what did you see?" Cynthia White said: "Jamal was sitting on the curb and the police wagon - that was the stakeout wagon came up. One of them got out; one stayed in. I guess he was calling on the radio. Another wagon came the other way and they seen a policeman laying there, and they started hitting on the guy." The next question was: "How many police hit him?" Cynthia White responded, "Must have been four or five." (6/21/82; 4 - 192)

77.46. In her third statement dated 17th December 1981, Cynthia White said"The rest of the cops came and went over to the guy sitting on the curb and hit him and then handcuffed him and two cops drug him to a wagon."

77.47. Towards the end of her first statement dated 9th December 1981, it is recorded  that, when Cynthia White was being taken to the bathroom by Detective William Thomas 744 at 5:25 am, she identified William Cook as the driver of the Volkswagen. Yet, when Cynthia White was asked to identify the driver of the Volkswagen when she was making her statement dated 12th December 1981,  all she was able to say was: "I believe that he was wearing blue jeans and a dark colored tam type hat. That's all that I can recall right now, but I would know him if I saw him again. By the time Cynthia White made her statement dated 17th December 1981, she was able to say: "I bought my gloves from him (the driver of the Volkswagen) at 16th and Chestnut. He sells scarves and all at a stand, and I have seen him drive around there before in the Volkswagen."

77.48. Perhaps most significant is the vital change in the account of what happened that night which Cynthia White gave at William Cook’s assault trial and the account which she gave at the Petitioner’s murder trial – her testimony as to whether or not there was a passenger in William Cook’s Volkswagen that night. At William Cook’s assault trial, Cynthia White said that there was a passenger in William Cook’s car that night and that he, too, like the driver of the car got out of the car after Police Officer Faulkner approached the car to talk to the driver. But, at the Petitioner’s trial, Cynthia White made no reference to the passenger in the car and, in answer to the specific question from the Assistant District Attorney: “Was there anyone else there besides the defendant, the police officer who was on the ground and William Cook?” Cynthia White answered, “No.” (6/21/82; 4.106) 

77.49. This change in Cynthia White's testimony was vital to the case which the Commonwealth presented against the Petitioner at his trial. For the State's case against the Petitioner was founded on the basis that only the Petitioner and William Cook were at the scene when Police Officer Faulkner was shot, and that the Commonwealth had excluded the possibility that William Cook had shot Police Officer Faulkner. Indeed, the Assistant District Attorney ridiculed the very suggestion that Police Officer Faulkner could have been shot by some unidentified, mystery third person on the basis that only the Petitioner and William Cook were present at the scene when Police Officer Faulkner was shot.

77.50. Moreover, although attorney Weinglass failed to elicit this testimony from Arnold Howard  at the PCRA hearing, Ken Freeman told Arnold Howard that Cynthia White picked him out twice on line ups. 

77.51. Cynthia White’s evidence is also at odds with much of the physical and other evidence at the scene. 

77.52. At trial, Cynthia White claimed that Police Officer Faulkner's assailant crossed Locust from the middle of the parking lot, went between the police car and the Volkswagen (ie. he was running  in a south easterly direction) and then shot Police Officer Faulkner twice from behind  at close range whilst Police Officer Faulkner was on the sidewalk and he was in the area of the curb. Then after the police officer staggered and fell in a position on the sidewalk between  the Ford which was in front of the Volkswagen and the Volkswagen itself, nearer the Ford, his assailant came over and stood over the police officer and shot him two or three more times (6/21/82: 4.98 - 4.103; 4.190; 5.123 - 5.146). In her third witness statement dated 17th December 1981, Cynthia White again said that the Petitioner was facing in a south easterly direction when he shot Police Officer Faulkner. 

77.53. Yet, Police Officer Land said at trial that Police Officer Faulkner's car was opposite 1234 Locust (6/19/82; 49). Police Officer Land found various bullets and bullet parts in and about the doorway of 1234 Locust (6/19/82; 70-72). He found a copper jacket 9 feet to the west of the east property line of 1234 Locust. He found traces lead residue on the doorway three feet west of the doorway of 1234 Locust. This was subsequently confirmed to be lead residue by a lead residue wipe test (6/26/82; 35). He found a hole in the westerly door of 1234 Locust from which a lead projectile was taken. He found a lead fragment in the vestibule inside 1234 Locust, six feet eight inches from the west wall of  this vestibule. A piece of glass in the upper right portion of the door was broken. He found lead fragments three feet west of the front door of 1234 Locust. Moreover, neither Police Officer Land nor any other prosecution witness found any bullets or bullet fragments or any evidence of any impact by the bullets in the sidewalk, in the form of marks, damage to the sidewalk or fragments of the sidewalk in the vicinity of Police Officer Faulkner’s head or body. Nor were any bullet fragments or fragments from the sidewalk ever identified on Police Officer’s clothing or body.

77.54. If Cynthia White's evidence is accurate, no bullets would have been fired into the doorway or to the west of the doorway of 1234 Locust. This physical evidence suggests that at least three bullets were fired in this direction, when Cynthia White says that only one or two shots were fired by the assailant initially and, even then, not in this direction.

77.55. Moreover, on the Commonwealth’s case, a total of six bullets were fired at the scene. On the Commonwealth’s case, Police Officer Faulkner fired one bullet which was recovered from the Petitioner’s body. On the Commonwealth’s case, which is based on Cynthia White’s testimony, the Petitioner fired five bullets.

77.56. Even if the copper jacket which was found 9 feet to the west of the east property line of 1234 Locust can be accounted for on the basis that it was part of the bullet which entered Police Officer Faulkner’s back and exited his neck, this still leaves the evidence of the three separate bullets which were found in or about the doorway of 1234 Locust to be accounted for. They cannot be the same bullets.

77.57. This means that if Cynthia White’s testimony is combined with the physical evidence which was found at the scene and the evidence contained in the postmortem report, there were more bullets fired than can be explained by  the prosecution case against the Petitioner. On this basis, eight  bullets were fired at Officer Faulkner: one which was recovered from the officer’s head wound, one which entered Police Officer Faulkner’s back and exited his neck, one which was fired by the assailant as he came across the road which was never recovered, two which were fired into the sidewalk near Police Officer Faulkner’s head or  body, and three which were fired towards the area around the front door of 1234 Locust. However, Petitioner’s 5-chambered revolver could only hold five bullets.

77.58. Moreover, other  evidence suggests that, on the prosecution case, at least one more bullet must have been fired at the scene by a person or persons other than Police Officer Faulkner.

77.59. There were three holes identified in Police Officer Faulkner’s jacket (Memorandum from the Laboratory Division, Criminalistics Unit, to Homicide Division dated 1/7/82 containing the results of examinations and analyses on the evidence described in various property receipts, including Property Receipt #854917). Three holes are identified in Police Officer Faulkner’s jacket. Hole “A” is an entrance hole in the center back of the jacket 19 cm. down from the collar seam. Hole “C” is an entrance hole at the right front shoulder area, through the collar and fabric of the jacket, but not completely through the garment. Hole “B” is an exit hole at the upper right back collar area, through the collar and fabric of the jacket but not completely through the garment. 

77.60. Hole “C” and Hole “B” are the entrance and exit holes respectively for yet another bullet which entered Hole “C” at the right front shoulder area, traveled on inside of the lining of the jacket under the outer fabric and exited upper right back collar area at Hole “B”.

77.61. The gun identified as the Petitioner’s and allegedly recovered at the scene of the 9th December, 1981 shooting only  has five chambers, thus it could not have fired more than five shots.  The fact that more than five bullets  were fired at the scene by a person or  persons other than Police Officer Faulkner means that more than one person was involved in the shooting of Police Officer Faulkner. If more than one person was involved in the shooting of Police Officer Faulkner, this completely destroys the whole prosecution scenario of how and why  the Petitioner supposedly  shot Police Officer Faulkner. However, it is completely consistent with Arnold Beverly’s account of how he and at least one other person were involved in the shooting.

77.62. Again, the only inference to draw from this physical evidence is that Cynthia White fabricated her testimony.

77.63. Although Cynthia White does not actually claim to have seen Police Officer Faulkner shoot the Petitioner, she implies that Police Officer Faulkner shot the Petitioner whilst he was lying on the sidewalk moments before his assailant shot him in the head. However, the medical evidence establishes beyond doubt that Police Officer Faulkner could not have shot the Petitioner from this position. The trajectory of this bullet was downwards. It entered the Petitioner’s upper chest just blow the right nipple and came to rest in his right lower back The bullet had not struck any bone.

77.64. Moreover, Dessie Hightower says that, when the police were carrying Police Officer Faulkner to the police wagon, his gun was still in his holster (6/28/82; 128).

77.65. The evidence relating to the alleged seizure of Police Officer Faulkner's gun and the Petitioner's gun at the scene has always been highly suspect.

77.66. According to the prosecution case, Police Officer Shoemaker and Police Office Forbes were the first police officers on the scene (6/19/82; 166). They claim that they found the Petitioner sitting on the sidewalk with his weapon lying inches away. Police Officer Shoemaker claims that the Petitioner reached for his gun, that he kicked the Petitioner in the throat and that he kicked the Petitioner's gun away, a distance of about a six inches or a foot. He then told Police Officer Forbes to watch the Petitioner whilst he went to assist Police Officer Faulkner (6/19/82; 116-117; 145).

77.67. Police Officer Forbes claims that he picked up two guns ( a .38 caliber Charter Arms Revolver and a .38 caliber Smith & Wesson, the Petitioner's and Police Officer Faulkner's guns respectively) which he claims to have found within feet of the Petitioner almost immediately after arriving on the scene (6/19/82; 154; 162-163).

77.68. At the Suppression Hearing, however, Police Officer Forbes said that, when he picked up the two-inch barrel revolver, it was only a foot away from the Petitioner (6/2/82; 2.4), that he did not see Police Officer Shoemaker kick the Petitioner or his revolver (2.5), that the Petitioner was sitting on the curb of the street in front of the Volkswagen and that Police Officer Faulkner's body was two or three feet behind him (2.13). At the Suppression Hearing, Police Officer Forbes also said that he found the four-inch barrel revolver about 5 or 6 feet away from the bottom of the body of Police Officer Faulkner (6/2/82; 2.7). 

77.69. Both Police Officer Shoemaker's evidence at trial and Police Officer Forbes' evidence at the suppression hearing are contradicted by the contemporaneous evidence. The police radio transcript makes it clear that no police officer at the scene reported to central division that a suspect with a weapon had been found until some 14 minutes after Police Officer Shoemaker and Police Officer Forbes arrived at the scene, despite radio enquiries and flashes that the suspects had fled with the officer's gun.

77.70. Moreover, Inspector Giordano, the ranking officer on the scene, falsely claimed that, whilst the Petitioner was in the police wagon, the Petitioner had confessed to killing Police Officer Faulkner and that he dropped the gun beside a car (6/1/82; 70). It is inconceivable that, as the Ranking Officer at the scene, Inspector Giordano would not have been immediately informed that the suspect's gun was already in the police's possession. He would certainly have been informed before he was taken to see the “suspect” himself.

77.71. In his police interview on 22nd March, 1982, Albert Magilton stated that the police were looking for a gun later, just before they attempted to handcuff a black male by the Volkswagen. 

77.72. Police Officer Forbes did not hand in these guns to the crime laboratory until 5:55 am, a full two hours after he claimed that he had recovered them (8/2/95; 124). In the meantime, Police Officer Forbes went to the Roundhouse and made a witness statement timed at 5:25 am. on 12/9/81 (Forbes IIR, 12/9/81). 

77.73. At the trial, Police Officer Forbes claimed that the five spent casings which had been found in the Charter Arms revolver which he claimed that he had found at the scene had been four Winchester .38 caliber +P’s and one Smith  & Wesson. The Firearms Identification Unit Report dated 1/5/82 records that the casings which were removed from the Charter Arms revolver were four Federal fired cartridge cases, caliber .38 Special and  a Smith & Wesson fired cartridge case, caliber .38 Special.

77.74. This evidence must now of course be considered in the light of William Singletary's evidence, Arnold Beverly's evidence and the rest of the further evidence which establishes that the Petitioner did not shot Police Officer Faulkner at all. It also must be considered in the light of William Cook’s evidence that, after the incident, he kicked the gun which he saw on the sidewalk under the Volkswagen, and Linn Washington’s evidence that when he arrived on the crime scene several hours later the Volkswagen was still parked there, no police were present, and the scene was entirely uncontrolled.

77.75. Arnold Beverly’s confessions provides an explanation for Cynthia White’s witness testimony which describes the Petitioner crossing Locust from the parking lot. Arnold Beverly, the real killer did cross Locust from in front of the parking lot and shoot Police Officer Faulkner.  If she witnessed this incident at all, the only substantive lie which Cynthia White had to tell was to say that the killer was the Petitioner.

77.76. It is also clear that the State knew that Cynthia White was giving false testimony against the Petitioner. 

77.77. Uniquely for a prosecution alleged eyewitness, Cynthia White was the only one who does not seem to have been asked to identify the Petitioner whilst he was in the back of the police wagon whilst she was still at the scene. 

77.78. At the outset of the Petitioner’s prosecution, the stance of the District Attorney’s Office was that none of the alleged eye-witnesses could identify the Petitioner: the most that any of them could say was that the person who had shot Police Officer Faulkner had remained at the scene until other police officers arrived. Indeed, it was on these grounds that the Assistant District Attorney actually opposed and, in the event, successfully opposed the Petitioner’s application for a line-up.

77.79. Having thus successfully protected the prosecution’s witnesses from  a line-up which would have exposed their inability to identify Petitioner Jamal at all (and would likely have exposed Cynthia White’s having previously picked Kenneth Freeman out of a line-up not once but twice), ADA McGill then brazenly brought Cynthia White into court thereafter to “identify” Mr. Jamal sitting with his attorney at counsel table.

77.80. It is impossible to reconcile the stance adopted by the Assistant District Attorney in opposition to the Petitioner’s application for a line up and the purported testimony of Cynthia White. If this was the tenor of Cynthia White’s testimony at the time of the Petitioner's application for a line up, the Assistant District Attorney could not have properly opposed the Petitioner's application on the grounds which he did. This leads inevitably to the conclusion that Cynthia White subsequently embellished her evidence and/or the Assistant District Attorney misled the court at the time of  the Petitioner’s application for a line-up.

77.81. Although attorney Weinglass failed to elicit this testimony from Arnold Howard  at the PCRA hearing, Ken Freeman told Arnold Howard that Cynthia White picked him out twice on line ups. 

77.82. Detective William Thomas (Badge #744) was the assigned Detective in this case. When he gave evidence at the original trial, he was specifically asked if he took a statement from anybody on 9th December 1981. He replied: "I believe I talked to William Cook." In answer to the next question, "Just one statement then, one person?", Detective Thomas said: "That is all I can recall." He then confirmed that all of the other statements which were made on 9th December 1981 were taken by other officers. (6/29/82; 71)

77.83. This was simply untrue. Towards the end of her first statement dated 9th December 1981, it is recorded that, when Cynthia White was being taken to the bathroom by Detective William Thomas 744 at 5:25 am, she identified William Cook as the driver of the Volkswagen.

77.84. The fact that the Assigned Detective in this case was prepared to lie about such an apparently simple matter as this goes straight to the heart of the integrity of the prosecution case. By denying that he was one of the officers who first interviewed Cynthia White, he deliberately deprived the Defense at the original trial of the opportunity to cross-examine him about the precise circumstances in which Cynthia White came to give her first statement about to the police and exactly what she had initially said.  The reason why Detective Thomas did this was that he knew that Cynthia White was giving false testimony.

77.85. At the original trial, Detective Thomas also denied that he had been able to locate the man whom Cynthia White had claimed that she had been talking to at the scene shortly before the shooting and whom she had said had subsequently spoken to a Highway Patrol Officer (6/29/82; 67-68). Again, this was a lie, but an even more important lie.

77.86. Detective Thomas knew the identity of the Highway Patrol Officer, Vernon Jones (6/29/82; 82). Vernon Jones plainly knew William Singletary very well. (8/14/95; 26-28). Equally plainly, the statement, which was apparently taken from Vernon Jones on 17th December 1981, over a week after William Singletary had first given his account of what he had seen to the police on the morning of the shooting, which had been ripped up, and several days after William Singletary had made his complaint to State Representative Deal and then been visited by representatives of the District Attorney's office and told that he was a witness (8/11/95; 212-217), was deliberately fabricated in order to discredit any evidence which William Singletary might ultimately give in support of the Petitioner's case. 

77.87. The statement itself did and can have had no other purpose than to discredit William Singletary’s evidence.

77.88. Vernon Jones does not have any independent recollection of what happened on 9th December 1981 (8/14/95; 31). Vernon Jones' statement is typed. It is unsigned (35). Vernon Jones did not even sign in the entrance log book when he supposedly went down to the Police Administration Building to make this statement. In short, this statement could have been created by anybody at any time.

77.89. The reason why Detective Thomas lied when he told the court at the original trial that he had been unable to locate the man whom Cynthia White had claimed that she had been talking to at the scene shortly before the shooting and whom she had said had subsequently spoken to a Highway Patrol Officer (6/29/82; 67-68) was because he knew the devastating impact which his evidence would have had on the prosecution case at the trial. So far as the police knew at this time, William Singletary was the one completely independent witness who would testify that the Petitioner did not shoot Police Officer Faulkner and that the gunman who did shoot Police Officer Faulkner ran away before the Petitioner even arrived on the scene. He would also destroy the credibility of Cynthia White (and, for that matter, Robert Chobert). For precisely the same reason, the police initially tried to bury him and  make sure that the defense would not find him by tearing up his original statements. Subsequently and, again, for precisely the same reason, after William Singletary had made his complaint to State Representative Deal and then been visited by representatives of the District Attorney's office and told that he was a witness, the police fabricated Vernon Jones’ witness statement dated 17th December, 1981, in order to discredit his evidence in case the defense did ever find him.

77.90. The District Attorney's Office were also aware of the substance of William Singletary's evidence. William Singletary told State Representative Alphonso Deal how he had been treated by the police shortly after 9th December 1981 (8/11/82; 214). Within a day or so, William Singletary was visited by representatives of the District Attorney's office and told that he was a witness (216-217). Yet, the District Attorney's office failed to disclose the substance of William Singletary's evidence to the Petitioner. Again, the only possible inference to draw from the District Attorney’s  Office’s  failure to disclose the substance of William Singletary’s evidence to the Petitioner is that the State knew that Cynthia White’s testimony implicating the Petitioner had been fabricated. 

77.91. At William Cook’s assault trial, Cynthia White had said that there was a passenger in William Cook’s car that night and that he, too, like the driver of the car got out of the car after Police Officer Faulkner approached the car to talk to the driver. But, at the Petitioner’s trial, Cynthia White made no reference to the passenger in the car and, in answer to the specific question from the Assistant District Attorney: “Was there anyone else there besides the defendant, the police officer who was on the ground and William Cook?” Cynthia White answered, “No.” (6/21/82; 4.106) 

77.92. This was a vital change in Cynthia White's evidence. It allowed the Assistant District Attorney to present the case to the jury on the basis that were only two people who were present with Police Officer Faulkner on Locust that night,  that therefore there were only two people who could have killed Police Officer Faulkner, the Petitioner and William Cook, and that, of those two possible suspects, the State had excluded one of them, William Cook, leaving just the Petitioner. 

77.93. Having acted for the Commonwealth on William Cook’s assault case, the Assistant District Attorney knew that Cynthia White was giving perjured evidence. Additionally, Assistant District Attorney McGill had to have known that the passenger was Kenneth Freeman and Cynthia White had twice picked Kenneth Freeman out of a line-up shortly after the incident. The Assistant District Attorney therefore knowingly and intentionally suborned perjury  at the Petitioner’s original trial, and misled the Court when he repeatedly and successfully opposed Petitioner’s motions for a line-up during pre-trial proceedings.

77.94. In short, it is clear that Cynthia White fabricated her testimony against the Petitioner and that the State knew that she had fabricated her testimony. The only conceivable reason why she should have perjured herself in this way is if the police and/or the District Attorney’s Office had unlawfully coerced or coaxed her into doing so. Although never  disclosed by the District Attorney’s Office, there is ample evidence that Cynthia White was offered inducements. In the light of the unlawful treatment meeted out to other witnesses, her personal vulnerability and susceptibility as a potential witness,  and the police’s complicity in Police Officer Faulkner’s murder, it beggars belief that Cynthia White was not threatened and coerced into perjuring herself as well.  Cynthia White would have been destroyed in cross-examination at the original trial by a competent defense counsel. 
B. 
Robert Chobert 

tc \l3 "B. 
Robert Chobert 78. Prosecution witness Robert Chobert testified at trial that he saw Jamal standing over the fallen officer and heard shots fired. Over the months before trial, Chobert had continually changed his testimony in ways favorable to the prosecution. However, the defense was blocked at trial from showing Chobert's incentive to favor the prosecution. 

79. In two key respects, Chobert's initial accounts of the shooting provided important ammunition for the defense, and undermined his claim that Jamal was the shooter. 

80. First, Chobert was one of several witnesses who saw a black male flee eastbound on the south side of Locust Street. He told an arriving police inspector that the shooter "ran away." 

81. He repeated this observation less than an hour later, telling investigators that the person who shot Faulkner ran "30 steps" east. Approximately that distance east of the fallen officer is an alleyway which provided an obvious escape route. 

82. Since Petitioner Jamal was shot, seriously wounded and incapacitated, and did not leave the scene, he could not have been the fleeing man to whom Chobert was referring.
83.Second, Chobert described the shooter as being a heavy man, about 6 foot and weighing 200 to 225 pounds. 

84. When he observed Jamal standing in the courtroom he admitted he didn't look like someone who weighed 225 pounds and conceded he wasn't heavy. 

85. To defense counsel's surprise, at trial Chobert retracted his account that the shooter ran thirty steps and  testified that the shooter only moved ten feet. 

86. Defense counsel Jackson attempted to counter Chobert’s revisionist recollection through evidence of his bias, but through real or feigned incompetence failed to assert the proper grounds of admissibility for the impeaching evidence relative to Chobert’s being on probation for his  arson conviction (and being in daily violation of probation by driving his taxicab on a suspended driver’s license) and failed to properly cross-examine to put the relevant facts before the jury.
87. Defense counsel sought to challenge his credibility by presenting to the jury the fact that he had a criminal past, which Chobert described at sidebar: "I threw a bomb into a school...a Molotov [cocktail]...I got paid for doing it." 

88. The trial court determined that Chobert’s conduct was merely a simple act of arson, and thus outside the scope of legitimate impeachment. However, the proper ground of impeachment was that Chobert was on probation for felony arson when he was interviewed by the police concerning the death of Officer Faulkner and at the time of Petitioner Jamal’s trial. Chobert was driving a cab on a suspended driver’s license, a misdemeanor and therefore a probation violation. The prosecution could have charged Chobert with a probation violation, asked the court to revoke his probation and sentence him to state prison for the 30 year maximum term for the two felony counts to which he had pled guilty as first and second class felonies.. Thus, the prosecution had an extremely strong “stick” to beat Chobert into testifying as to whatever they wished. However, as a result of court-imposed defense counsel Jackson’s failure to ask the right questions and assert the proper grounds for impeachment, this evidence was never presented. This constituted a violation of Petitioner Jamal’s Sixth and Fourteenth Amendment rights to effective assistance of counsel. 

89. [DELETED].

90. The PCRA hearing revealed still more concerning Chobert's motive and bias. Chobert testified under a powerful penal and economic incentive ‑‑ a prosecution inducement never disclosed to the defense. 

91. From the moment he was first questioned by police, up to the time of Jamal's trial, Chobert was driving his cab without a driver's license. Chobert testified at trial with an understanding that he would receive the prosecutor's personal assistance in renewing his suspended license. 

92. The Commonwealth's suppression of this agreement was a staggering blow to the defense. A valid driver's license was critical to Chobert's ability to earn a living ‑‑ which is precisely why he asked the prosecutor to help him obtain the license. While the prosecutor offered a carrot (i.e., to try to get the license back), it also carried a stick (i.e., the threat to Chobert's probation because of his continuing driving violation). 

93. The defense was entitled to show Chobert's vulnerable penal and economic circumstances and the substance of the prosecutor's assurances, to establish his motive to retreat from his earlier police interview statements in ways beneficial to the prosecution. This the defense was unable to do as a result of the suppression of this information. (See Claim Two, infra)

94. To make matters worse, the prosecutor extracted further advantage from his willful Brady violation. In summation, the prosecutor vouched for Chobert's credibility with singular fervor. He told jurors that they could "trust" Chobert, because "he knows what he saw." He posed the rhetorical question: "Do you think that anybody could get him [Chobert] to say anything that wasn't the truth?" According to the prosecutor, Chobert was unimpeachable and above criticism ("I would not criticize that man one bit ... I don't care what you say or what anybody says . . . ."). 

95. The prosecution ‑‑ knowing fully that the jury was denied evidence of Chobert's parole status, criminal history, and economic incentive to please the Commonwealth ‑‑ asked rhetorically, "What motivation would Robert Chobert have to make up a story . . . ?" This improper vouching assured that the jury was misled regarding Chobert's reliability.

95.1. In the light of Arnold Beverly’s testimony, Robert Chobert must have fabricated his account of what he saw.  There is a veritable mass of evidence which corroborates Arnold Beverly’s testimony. This ranges from the stack of eye-witnesses who saw at least one person running away from the scene through Marcus Cannon and William Singletary who said that there were police officers on the scene and Donald Hersing’s evidence right down to the sort of detail that, in line with Arnold Beverly’s description of how Police Officer Faulkner fell on one knee after he was initially shot, the post mortem confirms that there was a 2-inch high,3/4 inch wide superficial red-brown skin denudation in the bottom center of Police Officer Faulkner’s left knee, which Dr Hoyer, the Assistant Medical Examiner, confirmed at trial was consistent with Police Officer Faulkner falling on his left knee (6/25/82; 181).  Looking at all the available evidence, there is no question that Beverly’s confession is a more plausible account of the shooting than any of the prosecution witnesses.  
95.2. In the light of  the Petitioner’s testimony, Robert Chobert must have fabricated  his account of what he saw. 

95.3. In the light of William Cook’s  testimony, Robert Chobert must have fabricated his account of what he saw. 

95.4. In the light of the William Singletary’s testimony, Robert Chobert must have fabricated his account of what she saw. Moreover, William Singletary confirms that Robert Chobert did not even see Police Officer Faulkner being shot: William Singletary testified at the PCRA hearing that, immediately after the shooting, a cab driver asked him what was the sound which he heard (8/11/95; 235). That cab driver was Robert Chobert.

95.5. The only tenable explanation for why Robert Chobert should give perjured and fabricated testimony against the Petitioner is that he was threatened, coerced, coaxed or otherwise manipulated into giving false testimony against the Petitioner.

95.6. In the light of Arnold Beverly and William Cook’s testimony, it is quite clear why  Robert Chobert was manipulated and coerced into giving false testimony against the Petitioner. If some of these police officers were complicit in Police Officer Faulkner’s murder, and if this entire investigation was corrupt, the last thing which the police would have stooped from is pressurizing these vulnerable witnesses into fabricating evidence which implicated the Petitioner. 

95.7. Since Robert Chobert was on probation for felony arson when he was interviewed by the police concerning the death of Officer Faulkner and at the time of Petitioner Jamal’s trial and, at the same time, he was driving a cab on a suspended driver’s license, a misdemeanor, Robert Chobert was an extremely vulnerable witness. Since it is a standard probation condition to “obey all laws,” the prosecution could have charged Robert Chobert with a probation violation, asked the court to revoke his probation and sentence him to state prison for the maximum term for the original arson conviction. Thus, the prosecution had an extremely strong “stick” to beat Robert Chobert into testifying as to whatever they wished.
95.8. Moreover, Robert Chobert seems to have been offered a “carrot” as well. He testified at trial with the understanding that the prosecutor would help him get his driving license back. At the PCRA hearing, Robert Chobert testified that, at some stage during the original trial, he had approached the prosecutor to seek his assistance in renewing his suspended license. (8/15/95; 4). 

95.9. The prosecution also took the precaution of keeping Robert Chobert under their thumb immediately before he testified. For more than a week before he testified, Robert Chobert was put up in a hotel and two police officers used to collect him from work in the evening, stay in the same hotel with him overnight, and then take him to work in the morning (8/15/95; 9). 

95.10. There is a mass of testimony from defense witnesses (Veronica Jones, Pamela Jenkins, William Singletary and  Dessie Hightower) about the unlawful pressure  to which they were subjected by the police and the corrupt nature of the original investigation and prosecution. Their testimony suggests that it is highly likely that Robert Chobert, too, was subjected to similar unlawful pressure and blandishments to persuade him to give false testimony against the Petitioner.

95.11. Another witness in this case, Veronica Jones, a prostitute, was subjected to pressure to alter her evidence which exculpated the Petitioner to evidence which directly implicated him.

95.12. In her original witness statement, Veronica Jones stated: "As I was walking away from the High Speed line entrance I heard firing. I heard three shots. I looked down Locust towards Johnny Dee's and I saw a policeman fall down. After I saw the policeman fall, I saw two black guys walk across Locust and then they started jogging. The next thing I saw was a wagon coming. There was one other black guy standing by the entrance of the Speed line by Johnny Dee's." (6/29/82; 106)

95.13. At the trial, Veronica Jones denied that she had seen two men running away (6/29/82; 99).

95.14. At the trial, Veronica Jones also said that she was picked up sometime after the shooting, possibly in January 1982, she was interviewed by the police and they tried to get her to say something that Cynthia White said and say that she had seen the Petitioner do it intentionally (6/29/82; 129). They told her that, like Cynthia White, she would receive special favors if she cooperated. "It more so came about when we had brought up Cynthia's name and they told us we can work the area if we tell them."

95.15. At the PCRA hearing, Veronica Jones said that, contrary to the evidence which she had given at the original trial, she had seen two people running away from the scene as she had said in her original witness statement (10/1/96; 21). Veronica Jones also explained why she had not given evidence to this effect at the trial. She said that, before the original trial, she was in jail awaiting trial herself on certain weapons charges when she was visited by two detectives. She said that they told her that they could help her get off those charges if she helped them (22). They wanted her to name the Petitioner as the person who had shot Police Officer Faulkner. "I was supposed to do something like this girl Lucky White" (24). They said that they had done a deal with Lucky White and it was going to work out for her. They said that, in the same way, they could make it work out for her, Veronica Jones. They kept telling her that if she was convicted on the charges which she faced she was looking at spending  5 to 10  years in prison. They suggested to her  that the charges which she faced would be removed if she did what they wanted. 

95.16. Veronica Jones also confirmed that, in January 1982, she had also been questioned by two other plain clothes officers. She said that they had not processed her in the normal way. Instead, they had questioned her about this case. They had said things like: "You don't see Lucky around here, do you?" They had said that she would be able to work as a prostitute and that she would not have to worry about any charges if she just named the Petitioner as the person who shot Police Officer Faulkner (10/1/96; 29, 30, 31). 

95.17. Veronica Jones stuck to her evidence that she had seen two men running away at the PCRA hearing even though she was told during the course of her cross-examination that she was going to be arrested under a bench warrant issued in New Jersey as soon as she finished giving evidence (126-145). 

95.18. At the PCRA hearing, another prostitute and police informant, Pamela Jenkins, also came forward to give evidence to the effect that, on the Saturday after the shooting, two police officers, a Tom Ryan and a Richard Ryan, tried to pressurize her into giving a statement that she saw the Petitioner shoot Police Officer Faulkner when she was not even at the scene (6/26/97; 39, 42-44).

95.19. William Singletary's evidence suggests that it was not only the witnesses in this case who were prostitutes who were subjected to pressure to alter their evidence.

95.20. William Singletary was  potentially an absolutely devastating witness to the Prosecution. William Singletary was interviewed in the early hours of 9th December 1981, by an officer who Mr Singletary believes identified himself to Mr Singletary as a Detective Green. 

95.21. At the PCRA hearing, William Singletary said that he told the interviewing officer that Police Officer Faulkner had been shot by a man wearing a long army overcoat, whom he identified as the passenger in the Volkswagen. William Singletary said that, after the first shot, he ducked behind the barrier of the highspeed line  (8/11/95; 235). He then saw the Police Officer being shot in the face and then fall over backwards (235). The Police Officer's assailant, who had dreadlocks, disposed of his gun and then started running.  The guy who had been driving the Volkswagen yelled a name or something and started chasing this man. A cab driver asked him what was the sound which he heard. He told him that a police officer had been shot and that they needed to get him help right away. Then another man, the Petitioner, came across the street. The Petitioner said that it was his brother's car and where was his brother. William Singletary told him a tall guy had shot the police officer and had then taken off running. The Petitioner said "Oh, my god, we don't need this." The Petitioner then went over to the police officer to see if there was anything which he could do (236). The Petitioner was shot. William Singletary thought that it was by the police officer's gun which was in the police officer's lap (237). Later, after the police arrived, William Singletary saw the police assault the Petitioner and then drag him to the police wagon and throw him inside (238). 

95.22. The officer who was interviewing him ripped up William Singletary's first and second statements on 9th December 1981 (8/11/95; 211) and, in his third statement, William Singletary wrote what Detective Green told him to write (212). William Singletary did so, because Detective Green threatened him that, otherwise, he would not be able to leave the police station, they would take him to the elevator and beat him up and that his business would be destroyed (212). William Singletary told State Representative Alphonso Deal how he had been treated by the police shortly afterwards (214). Within a day or so, William Singletary was visited by representatives of the District Attorney's office and told that he was a witness (216-217). A couple of days later, four police officers from a burglary detail visited the gas station where William Singletary was the manager, busted the door and some plate glass, produced weapons,  and told everyone there to get on the floor (217-219). They said to William Singletary that "this would give him something to remember" (219).  The glass at the gas station was busted again on Christmas Eve 1981. In February 1982, William Singletary closed his business, because he could not afford "the glass and stuff, kept getting broken" (222-223). He left Philadelphia in late August 1982, because "I couldn't do no business ... because my tow truck was being stopped, drivers being harassed ... by the police" (224). William Singletary had not had any problems with the police before 9th December 1981 (224).

95.23. Similarly, Dessie Hightower, another potentially important defense witness was subjected a polygraph test towards the end of a nearly six hour interview on 15th December 1981, after he had told detectives both on the night of the shooting and a week later, on 15th December 1981, that he had seen someone fleeing from the scene before the police officers arrived (22-23). However, whilst he was undergoing the polygraph test, the police never asked him if he saw someone running away (98). The police also altered the tenor of his evidence so that his statement suggested that he was unsure if it was man or a woman whom he had seen running away. Dessie Hightower had always consistently said that "it was a black male, five-eleven or six foot."

95.24. If polygraph tests were ever carried out on Robert Chobert, these have never been disclosed to the defense. 

95.25. In short, even without Arnold Beverly's evidence, there is considerable evidence to suggest that potential witnesses were subjected to unlawful pressure and intimidation to alter their evidence. If Veronica Jones, Pamela Jenkins, William Singletary and Dessie Hightower were subjected to such unlawful pressure, it stretches the bounds of belief that Robert Chobert was not subjected to similar pressures. 

95.26. To the extent that there was any lingering doubt on this issue, Arnold Beverly's testimony together with William Cook’s  tips the balance inexorably in favor of the Petitioner's case. If this entire investigation was corrupt,  this heavily corroborates the various allegations which Veronica Jones, Pamela Jenkins, William Singletary and Dessie Hightower have made. It provides an explanation for what is otherwise inexplicable. If this prosecution was as simple and straightforward as the prosecution would wish to maintain, there is no explanation for why these defense witnesses would fabricate the various allegations which they have made. They certainly had nothing to gain and, in most instances, a lot to lose by coming forward and giving the evidence which they have given. Veronica Jones has been making these allegations since the time of the original trial. William Singletary first made these allegations to State Representative Alphonso Deal within days of the incident itself. On the other hand, the most likely explanation for the manner in which Robert Chobert has so consistently improved his evidence so as to incriminate the Petitioner is that he did not see what he claimed to have seen and that he only gave the evidence which he did, because he were subjected to pressures and inducements by the police as part of an overall corrupt investigation in this case. 

95.27. The various accounts of what happened which Robert Chobert has given are riddled with inconsistencies.  Most significantly, Robert Chobert has consistently changed his evidence in ways which were favorable to the prosecution.

95.28. William Singletary said at the PCRA hearing that, immediately after the shooting, a cab driver asked him what was the sound which he heard (8/11/95; 235). This cab driver was Robert Chobert.

95.29. During the course of giving his evidence at the suppression hearing, Inspector Giordano said that a white cab driver stated that "the man that shot the policeman ran away, and he was a MOVE member." (6/1/82; 70). Again, the cab driver to whom Inspector Giordano is  referring was Robert Chobert.

95.30. In his initial statement made an hour after the shooting, Robert Chobert told detectives  that the person who shot Police Officer Faulkner ran about "thirty steps" east (6/19/82; 236), in other words, to a point where there would have been an alleyway on his right by which he could have made his escape, and far from where the Petitioner was allegedly found slumped on the curb.

95.31. In his first statement to the police on 12/9/81, Robert Chobert said that he saw another man running and then being grabbed by the cops and he got about half a block away before being stopped by the police (6/19/82; 246) At trial, Robert Chobert said that he had been mistaken when he said this and that this other man had only walked about 10 feet (6/19/82; 247-48). 

95.32. At the Suppression Hearing, Robert Chobert said that the man who ran away was not the Petitioner, that he saw  the cops grab this other man and that he did not see him again (6/2/82; 71-72)

95.33. At trial, Robert Chobert testified that Police Officer Faulkner's assailant only moved about ten feet (6/19/92; 211).

95.34. At trial, Robert Chobert says that Police Officer Faulkner was shot and fell whilst he was standing between the police car and the Volkswagen (6/19/82; 260-261). Robert Chobert seems to  say this, because he also claims to have seen the assailant in profile as he shot Police Officer Faulkner and that the assailant was not obscuring his view of the police officer (6/19/82; 257). Yet, if Robert Chobert's account is accurate, it specifically contradicts Cynthia White's description of the shooting and the police officer's accounts of where they found Police Officer Faulkner's body, namely on the sidewalk between the Volkswagen and the Ford.

95.35. In his statement of 12/12/81, in answer to the question : "Did you see what the man that shot the cop did after he fell?" Robert Chobert answered: "He just laid there by the curb about ten feet from the cop." (6/19/82; 271). Yet, Police Officer Shoemaker and Cynthia White both said that the Petitioner had sat down and was sitting on the curb after the shooting until when Police Officer Shoemaker arrived. 

95.36. Robert Chobert could not have seen the Petitioner sitting on the curb from the driver's seat of his car (6/19/82; 262). The police car and the Volkswagen would have blocked his view.

95.37. In 1995, Robert Chobert was interviewed by a defense investigator. On this occasion, Robert Chobert told a defense investigator that, at the time of the shooting, his cab had been parked at a completely different location to where he had claimed it was at the original trial and that he had been unable to see what he had testified to at the original trial. He stated that a great deal of the police reports of what he was supposed to have said on 12/9/81 and 12/12/81 were inaccurate. He also  stated that he knew Cynthia White and that he did not see her anywhere in the vicinity of the shooting that night. 

95.38. The only tenable explanation for the clear discrepancies in Robert Chobert and Cynthia White's various accounts of the shooting, not only internally but also both as regards each other and as regards the physical evidence at the scene, and for the ways in which they "improved" their evidence in the successive accounts which they gave is that they did not see the Petitioner shoot Police Officer Faulkner, and they succumbed to pressure from the police to give evidence which increasingly implicated the Petitioner.  

95.39. Robert Chobert’s evidence is also at odds with much of the physical and other evidence at the scene.

95.40. Robert Chobert (like Michael Scanlon) describes the shooting taking place in the area between the police car and the Volkswagen. However, no blood was found in this area. According to Police Officer Land,  blood swabs taken just two feet eight inches west of eastern property line 1234 Locust (6/19/82; 55). This shows that the shooting took place further east along Locust Street, at a point between the Volkswagen and the Ford which was parked in front of the Volkswagen. 

95.41. On the Commonwealth’s case, a total of six bullets were fired at the scene. On the Commonwealth’s case, Police Officer Faulkner fired one bullet which was recovered from the Petitioner’s body. On the Commonwealth’s case, the Petitioner fired five bullets. The Commonwealth’s case is that the Petitioner ran out of a parking lot from the opposite side of the street, as Officer Faulkner attempted to subdue and handcuff Mr Cook.  According to the Commonwealth, Petitioner ran towards Officer Faulkner with a gun drawn and shot Police Officer Faulkner, striking him in the back; the Petitioner then stood over the fallen officer and shot him directly in the face as the officer lay on his back; the bullet struck the officer between the eyes and entered his brain; three other bullets were then discharged from his .38 caliber gun. 

95.42. The bullets and bullet fragments which were found do not fit this scenario. In addition, bullets, bullet fragments and other evidence which should have been found if this scenario is correct were not found. 

95.43. Of the four shots which are alleged to have been fired at Police Officer Faulkner at close range whilst he was supine on the sidewalk, three missed him. If these three bullets were fired into the sidewalk near his prone body, the bullets would have fragmented. In addition, they would have inevitably left evidence of their impacts in the form of marks, damage to the pavement and possibly pavement fragments. Yet, no bullets or bullet fragments or impact sites were identified on the sidewalk in vicinity of Police Officer Faulkner’s head or body. Nor were any bullet fragments or fragments from the sidewalk identified on Police Officer Faulkner’s clothing, head or body. 

95.44. At trial, Police Officer Land said that he found various bullets and bullet parts in and about the doorway of 1234 Locust (6/19/82; 70-72). He found a copper jacket 9 feet to the west of the east property line of 1234 Locust. He found traces of lead residue three feet west of the doorway of 1234 Locust. This was subsequently confirmed to be lead residue by a lead residue wipe test (6/26/82; 35). He found a hole in the westerly door of 1234 Locust from which a lead projectile was taken. He found a lead fragment in the vestibule inside 1234 Locust, six feet eight inches from the west wall of  this vestibule. A piece of glass in the upper right portion of the door was broken. He found lead fragments three feet west of the front door of 1234 Locust.

95.45. Even if the copper jacket which was found 9 feet to the west of the east property line of 1234 Locust can be accounted for on the basis that it was part of the bullet which entered Police Officer Faulkner’s back and exited his neck, this still leaves the evidence of the three separate bullets which were found in or about the doorway of 1234 Locust to be accounted for. They cannot be the same bullets.

95.46. This means that if the prosecution scenario is combined with the physical evidence which was found at the scene and the evidence contained in the postmortem report, there were more bullets fired than can be explained by  the prosecution case against the Petitioner. On this basis, eight  bullets were fired  at Officer Faulkner: one which was recovered from the officer’s head wound, one which entered Police Officer Faulkner’s back and exited his neck, three which were fired into the sidewalk near Police Officer Faulkner’s head or  body, and three which were fired towards the area around the front door of 1234 Locust. However, Petitioner’s 5-chambered revolver could only hold five bullets.

95.47. Moreover, other  evidence suggests that, on the prosecution case, at least one more bullet must have been fired at the scene by a person or persons other than Police Officer Faulkner.

95.48. There were three holes identified in Police Officer Faulkner’s jacket (Memorandum from the Laboratory Division, Criminalistics Unit, to Homicide Division dated 1/7/82 containing the results of examinations and analyses on the evidence described in various property receipts, including Property Receipt #854917). Three holes are identified in Police Officer Faulkner’s jacket. Hole “A” is an entrance hole in the center back of the jacket 19 cm. down from the collar seam. Hole “C” is an entrance hole at the right front shoulder area, through the collar and fabric of the jacket, but not completely through the garment. Hole “B” is an exit hole at the upper right back collar area, through the collar and fabric of the jacket but not completely through the garment. 

95.49. Hole “C” and Hole “B” are the entrance and exit holes respectively for yet another bullet which entered Hole “C” at the right front shoulder area, traveled on inside of the lining of the jacket under the outer fabric and exited upper right back collar area at Hole “B”.

95.50. The gun identified as the Petitioner’s and allegedly recovered at the scene of the 9th December, 1981 shooting only  has five chambers, thus it could not have fired more than five shots.  The fact that more than five bullets  were fired at the scene by a person or  persons other than Police Officer Faulkner means that more than one person was involved in the shooting of Police Officer Faulkner. If more than one person was involved in the shooting of Police Officer Faulkner, this completely destroys the whole prosecution scenario of how and why  the Petitioner supposedly  shot Police Officer Faulkner. However, it is completely consistent with Arnold Beverly’s account of how he and at least one other person were involved in the shooting.

95.51. Again, the only inference to draw from this physical evidence is that Robert Chobert fabricated her testimony.

95.52. Although Robert Chobert does not actually claim to have seen Police Officer Faulkner shoot the Petitioner, the Commonwealth’s case that Police Officer Faulkner shot the Petitioner whilst he was lying on the sidewalk moments before his assailant shot him in the head. However, the medical evidence establishes beyond doubt that Police Officer Faulkner could not have shot the Petitioner from this position. The trajectory of this bullet was downwards. It entered the Petitioner’s upper chest just blow the right nipple and came to rest in his right lower back The bullet had not struck any bone.

95.53. Moreover, Dessie Hightower says that, when the police were carrying Police Officer Faulkner to the police wagon, his gun was still in his holster (6/28/82; 128).

95.54. The evidence relating to the alleged seizure of Police Officer Faulkner's gun and the Petitioner's gun at the scene has always been highly suspect.

95.55. According to the prosecution case, Police Officer Shoemaker and Police Office Forbes were the first police officers on the scene (6/19/82; 166). They claim that they found the Petitioner sitting on the sidewalk with his weapon lying inches away. Police Officer Shoemaker claims that the Petitioner reached for his gun, that he kicked the Petitioner in the throat and that he kicked the Petitioner's gun away, a distance of about a six inches or a foot. He then told Police Officer Forbes to watch the Petitioner whilst he went to assist Police Officer Faulkner (6/19/82; 116-117; 145).

95.56. Police Officer Forbes claims that he picked up two guns ( a .38 caliber Charter Arms Revolver and a .38 caliber Smith & Wesson, the Petitioner's and Police Officer Faulkner's guns respectively) which he claims to have found within feet of the Petitioner almost immediately after arriving on the scene (6/19/82; 154; 162-163).

95.57. At the Suppression Hearing, however, Police Officer Forbes said that, when he picked up the two-inch barrel revolver, it was only a foot away from the Petitioner (6/2/82; 2.4), that he did not see Police Officer Shoemaker kick the Petitioner or his revolver (2.5), that the Petitioner was sitting on the curb of the street in front of the Volkswagen and that Police Officer Faulkner's body was two or three feet behind him (2.13). At the Suppression Hearing, Police Officer Forbes also said that he found the four-inch barrel revolver about 5 or 6 feet away from the bottom of the body of Police Officer Faulkner (6/2/82; 2.7). 

95.58. Both Police Officer Shoemaker's evidence at trial and Police Officer Forbes' evidence at the suppression hearing are contradicted by the contemporaneous evidence. The police radio transcript makes it clear that no police officer at the scene reported to central division that a suspect with a weapon had been found until some 14 minutes after Police Officer Shoemaker and Police Officer Forbes arrived at the scene, despite radio enquiries and flashes that the suspects had fled with the officer's gun.

95.59. Moreover, Inspector Giordano, the ranking officer on the scene, falsely claimed that, whilst the Petitioner was in the police wagon, the Petitioner had confessed to killing Police Officer Faulkner and that he dropped the gun beside a car (6/1/82; 70). It is inconceivable that, as the Ranking Officer at the scene, Inspector Giordano would not have been immediately informed that the suspect's gun was already in the police's possession. He would certainly have been informed before he was taken to see the “suspect” himself.

95.60. In his police interview on 22nd March, 1982, Albert Magilton stated that the police were looking for a gun later, just before they attempted to handcuff a black male by the Volkswagen. 

95.61. Police Officer Forbes did not hand in these guns to the crime laboratory until 5:55 am, a full two hours after he claimed that he had recovered them (8/2/95; 124). In the meantime, Police Officer Forbes went to the Roundhouse and made a witness statement timed at 5:25 am. on 12/9/81 (Forbes IIR, 12/9/81). 

95.62. At the trial, Police Officer Forbes claimed that the five spent casings which had been found in the Charter Arms revolver which he claimed that he had found at the scene had been four Winchester .38 caliber +P’s and one Smith  & Wesson. The Firearms Identification Unit Report dated 1/5/82 records that the casings which were removed from the Charter Arms revolver were four Federal fired cartridge cases, caliber .38 Special and  a Smith & Wesson fired cartridge case, caliber .38 Special.

95.63. This evidence must now of course be considered in the light of William Singletary's evidence, Arnold Beverly's evidence and the rest of the further evidence which establishes that the Petitioner did not shot Police Officer Faulkner at all. It also must be considered in the light of William Cook’s evidence that, after the incident, he kicked the gun which he saw on the sidewalk under the Volkswagen, and Linn Washington’s evidence that when he arrived on the crime scene several hours later the Volkswagen was still parked there, no police were present, and the scene was entirely uncontrolled.

95.64. It is also clear that the State knew that Robert Chobert was giving false testimony against the Petitioner. 

95.65. At the outset of the Petitioner’s prosecution, the stance of the District Attorney’s Office was that none of the alleged eye-witnesses could identify the Petitioner: the most that any of them could say was that the person who had shot Police Officer Faulkner had remained at the scene until other police officers arrived. Indeed, it was on these grounds that the Assistant District Attorney actually opposed and, in the event, successfully opposed the Petitioner’s application for a line-up.

95.66. Having thus successfully protected the prosecution’s witnesses from a line-up which would have exposed their inability to identify Petitioner Jamal at all, ADA McGill then brazenly brought Robert Chobert into court thereafter to “identify” Mr. Jamal sitting with his attorney at counsel table.

95.67. It is impossible to reconcile the stance adopted by the Assistant District Attorney in opposition to the Petitioner’s application for a line up and the purported testimony of Robert Chobert. If this was the tenor of Cynthia White’s testimony at the time of the Petitioner's application for a line up, the Assistant District Attorney could not have properly opposed the Petitioner's application on the grounds which he did. This leads inevitably to the conclusion that Robert Chobert subsequently embellished his evidence and/or the Assistant District Attorney misled the court at the time of  the Petitioner’s application for a line-up.

95.68. Detective William Thomas (Badge #744) was the assigned Detective in this case. When he gave evidence at the original trial, he was specifically asked if he took a statement from anybody on 9th December 1981. He replied: "I believe I talked to William Cook." In answer to the next question, "Just one statement then, one person?", Detective Thomas said: "That is all I can recall." He then confirmed that all of the other statements which were made on 9th December 1981 were taken by other officers. (6/29/82; 71)

95.69. This was simply untrue. Towards the end of her first statement dated 9th December 1981, it is recorded that, when Cynthia White was being taken to the bathroom by Detective William Thomas 744 at 5:25 am, she identified William Cook as the driver of the Volkswagen.

95.70. The fact that the Assigned Detective in this case was prepared to lie about such an apparently simple matter as this goes straight to the heart of the integrity of the prosecution case. By denying that he was one of the officers who first interviewed Cynthia White, he deliberately deprived the Defense at the original trial of the opportunity to cross-examine him about the precise circumstances in which Cynthia White came to give her first statement about to the police and exactly what she had initially said.  The reason why Detective Thomas did this was that he knew that Cynthia White was giving false testimony.

95.71. At the original trial, Detective Thomas also denied that he had been able to locate the man whom Cynthia White had claimed that she had been talking to at the scene shortly before the shooting and whom she had said had subsequently spoken to a Highway Patrol Officer (6/29/82; 67-68). Again, this was a lie, but an even more important lie.

95.72. Detective Thomas knew the identity of the Highway Patrol Officer, Vernon Jones (6/29/82; 82). Vernon Jones plainly knew William Singletary very well. (8/14/95; 26-28). Equally plainly, the statement, which was apparently taken from Vernon Jones on 17th December 1981, over a week after William Singletary had first given his account of what he had seen to the police on the morning of the shooting, which had been ripped up, and several days after William Singletary had made his complaint to State Representative Deal and then been visited by representatives of the District Attorney's office and told that he was a witness (8/11/95; 212-217), was deliberately fabricated in order to discredit any evidence which William Singletary might ultimately give in support of the Petitioner's case. 

95.73. The statement itself did and can have had no other purpose than to discredit William Singletary’s evidence.

95.74. Vernon Jones does not have any independent recollection of what happened on 9th December 1981 (8/14/95; 31). Vernon Jones' statement is typed. It is unsigned (35). Vernon Jones did not even sign in the entrance log book when he supposedly went down to the Police Administration Building to make this statement. In short, this statement could have been created by anybody at any time.

95.75. The reason why Detective Thomas lied when he told the court at the original trial that he had been unable to locate the man whom Cynthia White had claimed that she had been talking to at the scene shortly before the shooting and whom she had said had subsequently spoken to a Highway Patrol Officer (6/29/82; 67-68) was because he knew the devastating impact which his evidence would have had on the prosecution case at the trial. So far as the police knew at this time, William Singletary was the one completely independent witness who would testify that the Petitioner did not shoot Police Officer Faulkner and that the gunman who did shoot Police Officer Faulkner ran away before the Petitioner even arrived on the scene. He would also destroy the credibility of Robert Chobert (and, for that matter, Cynthia White). William Singletary said at the PCRA hearing that, immediately after the shooting, a cab driver asked him what was the sound which he heard (8/11/95; 235). This cab driver was Robert Chobert. For precisely the same reason, the police initially tried to bury William Singletary and  make sure that the defense would not find him by tearing up his original statements. Subsequently and, again, for precisely the same reason, after William Singletary had made his complaint to State Representative Deal and then been visited by representatives of the District Attorney's office and told that he was a witness, the police fabricated Vernon Jones’ witness statement dated 17th December, 1981, in order to discredit his evidence in case the defense did ever find him.

95.76. The District Attorney's Office were also aware of the substance of William Singletary's evidence. William Singletary told State Representative Alphonso Deal how he had been treated by the police shortly after 9th December 1981 (8/11/82; 214). Within a day or so, William Singletary was visited by representatives of the District Attorney's office and told that he was a witness (216-217). Yet, the District Attorney's office failed to disclose the substance of William Singletary's evidence to the Petitioner. Again, the only possible inference to draw from the District Attorney’s  Office’s  failure to disclose the substance of William Singletary’s evidence to the Petitioner is that the State knew that Robert Chobert’s testimony implicating the Petitioner had been fabricated. 

95.77. In short, it is clear that Robert Chobert fabricated his testimony against the Petitioner and that the State knew that he had fabricated his testimony. The only conceivable reason why Robert Chobert should have perjured himself in this way is if the police and/or the District Attorney’s Office had unlawfully coerced or coaxed him into doing so. Although never  disclosed by the District Attorney’s Office, there is ample evidence that Robert Chobert was offered inducements. In the light of the unlawful treatment meeted out to other witnesses, his personal vulnerability and susceptibility as a potential witness,  and the police’s complicity in Police Officer Faulkner’s murder, it beggars belief that Robert Chobert was not threatened and coerced into perjuring herself as well. Robert Chobert would have been destroyed in cross-examination at the original trial by a competent defense counsel. 

CLAIM TWO: 
THE STATE SUPPRESSED EVIDENCE THAT THE TRUE SHOOTER FLED, IN VIOLATION OF THE FIFTH, EIGHTH AND FOURTEENTH AMENDMENTS.
96. Petitioner was deprived of his right to a fair and reliable determination of guilt and penalty, as guaranteed by the Fifth, Eighth and Fourteenth Amendments to the United States Constitution by the State's suppression of eyewitness reports of a black male fleeing the crime scene moments after the shooting, and evidence that these witnesses were intimidated, threatened, coaxed and coerced into changing their testimonies. 

97. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

97.1. The central premise of the Commonwealth’s case against the Petitioner at his original trial was that Petitioner, and he alone, was the only person who could have shot Police Officer Faulkner. Apart from his brother, William Cook, whom the Commonwealth expressly exculpated from  the murder, there  was no one else on the scene, who could have shot Police Officer Faulkner, apart from the Petitioner, according to the Commonwealth. The Petitioner and William Cook were still on the scene when the other police officers supposedly first arrived. Therefore, the notion that there was anyone else in the vicinity when Police Officer Faulkner, let alone the true shooter, and that he subsequently fled, was a fiction. Assistant District Attorney McGill openly mocked the very idea. 

97.2. Arnold Beverly’s confession destroys this prosecution scenario. Not only does he confess to being the true shooter and to having at least one accomplice. He also confesses that he fled the scene. 

97.3. Moreover, William Cook’s testimony establishes not only that there was, at least, one other person present, namely Kenneth Freeman, the passenger in his car, and that he fled the scene, but also that Kenneth Freeman, on his own admission, was part of the plot to kill Police Officer Faulkner. 

97.4. Thirdly, the only possible inference to draw from the Petitioner’s that he did not shoot Police Officer Faulkner is that someone else shot Police Officer Faulkner and, in the light of the failure to apprehend the true shooter at the scene, that the true shooter fled. 

97.5. The mass of defense eye-witness that the true shooter or shooters fled the scene must be completely reassessed in the light of this first hand testimony. 

97.6. The further evidence not only corroborates the central tenet of this testimony, namely that the true shooter or shooters fled the scene. In some instances, in particular, in the case of William Singletary, it corroborates much of the detail of their primary testimony. 

97.7. However, this further evidence does much more than establish that the true shooter or shooters fled the scene. Arnold Beverly’s testimony, in particular, together with the testimony of William Cook provides the context within which the State suppressed evidence fled and suborned perjury from witnesses, in particular, Robert Chobert and Veronica Jones, so that they resiled from earlier statements that they had seen the true shooter flee from the scene. If some of the police officers involved in the original investigation were complicit in Police Officer Faulkner’s murder, and if this entire investigation was corrupt, the last thing which the police would have stooped from is pressurizing these vulnerable witnesses into perjuring themselves. The further evidence thereby corroborates the mass of testimony from defense witnesses about the unlawful pressures to which they were subjected by the police and the corrupt nature of the original investigation. It provides an explanation for what is otherwise inexplicable. If this prosecution was as simple and straightforward as the prosecution would wish to maintain, there is no explanation for why these defense witnesses would fabricate the various allegations which they have made. They certainly had nothing to gain and, in most instances, a lot to lose by coming forward and testifying as they have done. Veronica Jones has been making these allegations since the time of the original trial. William Singletary first made these allegations to State Representative Alphonso Deal within days of the incident itself. 

97.9. The further evidence also establishes, to the extent that any evidence relied upon by the State contradicts this defense testimony that the true shooter or shooters fled the scene,  this evidence has been fabricated, manipulated and misrepresented : See Claim 1, Claim 3 and Claim 4. 

97.10. Finally, this further evidence establishes that the State have suppressed yet further evidence that the true shooter or shooters fled: Arnold Beverly identifies two plainclothes officers as being present at the intersection of 13th and Locust at the time of the shooting and a third, uniformed police officer as being present in the parking lot. Arnold Beverly establishes that the Petitioner was shot by a uniformed officer who arrived on the scene. The Petitioner’s testimony confirms this. No statements, interviews or other records or evidence from or relating to these officers has ever been disclosed. They have all been suppressed. 

A. 
Robert Chobert 

tc \l3 "A. 
Robert Chobert 98. As noted in the discussion of Claim One, supra, Chobert not only implicated Jamal as the shooter, he renounced his initial report to police at the scene of the shooting that he saw someone flee the scene. 

99. Chobert's account of the fleeing man matched precisely numerous other independent eyewitness accounts, notably in that the flight was in the direction of a nearby alleyway. 

100. Chobert's initial police statement concerning the fleeing man, which was given to aid in the apprehension of the actual perpetrator, bore the hallmarks of reliability by virtue of its spontaneity and the corroboration by other witnesses. 

101. Court-imposed defense attorney Jackson should have, but did not properly impeach Chobert with evidence of his being on probation for  felony arson  and being in violation of probation because he was driving his cab on a suspended driver’s license, most likely a license suspended because of his drunk driving convictions. Chobert was facing a possible sentence of 30 years in prison for the two counts of arson to which he had pled guilty. Jackson “missed” these proper grounds for impeachment, asserting to the trial court only the position that the mere fact of the arson conviction itself was impeaching. As a consequence of Jackson’s ineffectiveness, the defense was left with the erroneous impression that Chobert's altered account of what he had seen on December 9, 1981, was nothing more than a trivial or incidental inconsistency. 

102. Prior to Chobert’s testifying in the 1995 state post-conviction proceedings, Chobert had recanted his testimony to a private investigator who had interviewed him in person and by telephone. Specifically, Chobert had told the investigator that he, Chobert, had been parked on 13th Street, north of Locust, at the time of the shooting, rather than on Locust, east of 13th Street, as he had testified to at trial. This was a significant difference because Chobert’s trial testimony was that he had been parked directly behind Faulkner’s police car. Chobert’s statements to investigator meant that he had actually been parked on the cross street that intersected the street the  police car was on, in a position in which the police car would have been behind him and out of his line of vision. Additionally, Chobert told the investigator that he did not see anyone standing over the police officer shooting at him – which directly contradicted Chobert’s trial testimony that he saw Petitioner Jamal doing precisely that. Moreover, Chobert told the investigator that what really happened was that he heard a shot, got out of his cab, walked eastbound on Locust Street, and saw a Black man standing near a police car and then slump down. As Chobert approached the scene he then saw  a police officer sprawled on his back on the sidewalk.. Although the private investigator reported this to Chief Counsel Leonard Weinglass, and Weinglass had the investigator in the courtroom available to testify should Chobert not admit to his recantation of prior testimony, Weinglass did not disclose the recantation to Judge Sabo when presenting an verbal offer of proof as to Chobert’s anticipated testimony and did not question Chobert about it. Nor was the investigator called as a witness by Weinglass. This is one additional example of the conflicts of interest by attorneys Weinglass and Williams and the constructive denial of counsel which Petitioner Jamal suffered as a result. (See CLAIM THIRTY-FIVE, infra, incorporated herein by reference.)

B. 
Veronica Jones 
103. Perhaps the most glaring evidence of police manipulation of witnesses to deprive the defense of evidence concerning the flight of a third person from the scene of the crime came from the PCRA hearing testimony of Veronica Jones. 

104. Less than a week after the shooting death of Officer Faulkner, Philadelphia detectives interviewed witness Veronica Jones. 

105. She reported to these interviewing detectives seeing two black men "jogging" from the scene of the shooting. 

106. Jones's account, taken to be reliably reported by these detectives, was memorialized in a police report. 

107. Armed with this police report, the defense called Jones to testify at trial. Jones's account to the police plainly fit within the defense's theory of defense that the actual shooter fled the scene. 

108.  As  a result of prosecutorial misconduct in forcing Veronica Jones to change her testimony and commit perjury on the witness stand, and the failure by attorney Jackson to interview Jones before calling her as a witness so that he did not know, other than by reference to her witness statement to the police, what her testimony would actually be, the defense was both surprised and damaged by her actual testimony. Attorney Jackson was unable to impeach Jones with her previous account of her story to him because he had never bothered to ask her for one. Nor did Jackson know  when he put her on the stand that her testimony would be significantly different from her prior witness statement. It was a violation of Petitioner Jamal’s Sixth and Fourteenth Amendment rights to effective representation by counsel for court-imposed defense attorney Jackson not to interview Veronica Jones before putting her on the witness stand, as no competent criminal defense attorney (or civil attorney for that matter) would ever call a witness to testify without first interviewing the witness to find out what their testimony will be . 

109. Jones's testimony departed in important respects from the account found in the police report. On the witness stand, Jones denied ever seeing anyone flee the scene, and, in contradiction to the observations of trained detectives, claimed that she was under the influence of  marijuana at the time she was interviewed by the police and gave her prior statement. 
110. In 1996, Jones testified at the PCRA remand hearing. She explained that her recantation occurred because she felt she had little choice. 

111. She revealed that shortly before Jamal's trial, she was charged with serious felony robbery and gun charges. 

112. While sitting in jail, Jones received a visit from  two police detectives who pressured her to change her testimony to aid the prosecution. 

113. They told her that she faced at least a 10 years in prison on the charges she was facing and, if she went to prison, should would lose her three children.. These detectives then threw  her a lifeline: lie for the prosecution by  identifying Jamal as the shooter and denying that anyone had fled the scene and the charges against her would be dropped. 

114. When the time came for her to testify, Jones could not bring herself to identify an innocent man as the shooter, but she could not ignore the implicit threat from the police that she would be sent to prison for 10 years and lose her children unless she cooperated with them. She opted for a middle course: she did not identify Jamal as the shooter, but she did repudiate her prior statement and denied that she had seen anyone flee the scene. This apparently satisfied the  prosecution as Jones never served a prison term on her robbery and gun charges. 

115. Jones's testimony at the 1996 hearing was put to a severe test. On cross‑examination, the prosecutor told her that she would be arrested, then and there, on a stale and minor charge in another jurisdiction. Through tear‑filled eyes, Jones announced to the judge (who had earlier warned her that she could go to prison for stepping forward) that she was finished with lying and that incarceration would not now compel her to withdraw from the truth again. 

C. 
William Singletary ‑ Eyewitness To The Shooting 

tc \l3 "C. 
William Singletary ‑ Eyewitness To The Shooting 116. Witness William Singletary, a black Philadelphia businessman and decorated Vietnam veteran with friends on the police force, reported to police at the scene that the man who shot the officer was a third black male who ran from the scene afterwards and that this man had been a passenger in the Volkswagen  when it was stopped by the police officer who was shot.

117. Singletary specifically told detectives that the shooter was not Jamal. 

118. It is indisputable that Singletary was present at the scene of the shooting and immediately went to headquarters (referred to as the "Roundhouse") for questioning. 

119. In 1995, at the PCRA hearing, Singletary testified that on the night of the shooting a detective (identified as a black male named "Green") ripped up two (true) witness statements by Singletary  indicating , inter-alia, that Jamal was not the shooter and that the actual shooter fled. 

120. Instead, police coerced Singletary, after five hours of badgering, into signing a third (false) statement, indicating he did not see the shooting. Singletary was never sought as a trial witness by the defense because this falsified statement was the only one the prosecution turned over to the defense. 

121. Had the State disclosed Singletary’s true statements, competent defense counsel would certainly have interviewed Singletary and arranged for him to testify at the trial. Such trial testimony by Singletary would have put the following additional evidence before the jury which – in combination with the above-mentioned evidence – would have devastated the prosecution’s case: (1) At the time of the shooting, Cynthia White was around the corner, about 4-5 car lengths south of Locust Street, on the east side of 13th Street, a position from which she could not have viewed the officer being shot as the building at the corner would have blocked her view; (2) After the shooting White asked Singletary “what happened” indicating, contrary to her trial testimony, she did not see the shooting; (3) Immediately after the shooting, a cab driver [Robert Chobert] asked Singletary what was the sound he had  heard (8/11/95; 235), indicating that the prosecution’s other alleged “eyewitness” to the shooting didn’t see it either.  Moreover, in one of her police interview statements, Cynthia White said she was talking to a black male [Singletary] shortly before the shooting,  this man had witnessed the shooting and he had spoken with a Highway Patrolman at the scene.  Detective Thomas plainly lied at the original trial, undoubtedly in connivance with the  prosecutor, when he stated that he had been unable to identify or locate that man (6/29/82; 67-68).  Detective Thomas knew the identity of the Highway Patrol Officer, Vernon Jones (6/29/82; 82). Vernon Jones plainly knew William Singletary very well. (8/14/95; 26-28). Detective Thomas clearly lied because it was obvious what a devastating impact  William Singletary’s testimony would have had on the prosecution’s case. 

122. Because the defense was wholly misled by the prosecution as to what Singletary had seen, he was never presented to the jury. The withholding of Singletary’s evidence and testimony from the defense by the prosecution violated Brady and Kyles and, in and of itself, requires that Petitioner’s conviction be vacated.

122.1. Arnold Beverly's confessions not only corroborate William Singletary's allegations to the police that his first statements to the police were torn up, by providing the context in which a police officer would have done such an act, Arnold Beverly's confessions also confirm the substance of what William Singletary says that he saw. Arnold Beverly confirms that Police Officer Faulkner was shot by someone other than the Petitioner. Arnold Beverly confirms that Police Officer Faulkner was shot by  a man in a green army jacket. Arnold Beverly confirms that Police Officer Faulkner was shot before the Petitioner arrived on the scene. Arnold Beverly confirms that the gunman ran from the scene. Arnold Beverly confirms that there were plainclothes officers in the immediate vicinity. Arnold Beverly confirms that there was at least one uniformed police officer in the area of the parking lot. 

122.2. William Singletary’s evidence about what happened that night also finds strong corroboration in William Cook’s evidence. William Cook confirms that Kenneth Poppi Freeman, the passenger in his car, the Volkswagen, participated in the shooting of Police Officer Faulkner, that Freeman left the scene immediately after the shooting and that his brother, the Petitioner, was not involved in the shooting, only arriving on the scene after Police Officer Faulkner had been shot.

122.3. Detective William Thomas (Badge #744) was the assigned Detective in this case. When he gave evidence at the original trial, he was specifically asked if he took a statement from anybody on 9th December 1981. He replied: "I believe I talked to William Cook." In answer to the next question, "Just one statement then, one person?", Detective Thomas said: "That is all I can recall." He then confirmed that all of the other statements which were made on 9th December 1981 were taken by other officers. (6/29/82; 71)

122.4. This was simply untrue. Towards the end of her first statement dated 9th December 1981, it is recorded that, when Cynthia White was being taken to the bathroom by Detective William Thomas 744 at 5:25 am, she identified William Cook as the driver of the Volkswagen.

122.5. The fact that the Assigned Detective in this case was prepared to lie about such an apparently simple matter as this goes straight to the heart of the integrity of the prosecution case. By denying that he was one of the officers who first interviewed Cynthia White, he deliberately deprived the Defense at the original trial of the opportunity to cross-examine him about the precise circumstances in which Cynthia White came to give her first statement about to the police and exactly what she had initially said.  The reason why Detective Thomas did this was that he knew that Cynthia White was giving false testimony.

122.6. At the original trial, Detective Thomas also denied that he had been able to locate the man whom Cynthia White had claimed that she had been talking to at the scene shortly before the shooting and whom she had said had subsequently spoken to a Highway Patrol Officer (6/29/82; 67-68). Again, this was a lie, but an even more important lie.

122.7. Detective Thomas knew the identity of the Highway Patrol Officer, Vernon Jones (6/29/82; 82). Vernon Jones plainly knew William Singletary very well. (8/14/95; 26-28). Equally plainly, the statement, which was apparently taken from Vernon Jones on 17th December 1981, over a week after William Singletary had first given his account of what he had seen to the police on the morning of the shooting, which had been ripped up, and several days after William Singletary had made his complaint to State Representative Deal and then been visited by representatives of the District Attorney's office and told that he was a witness (8/11/95; 212-217), was deliberately fabricated in order to discredit any evidence which William Singletary might ultimately give in support of the Petitioner's case. 

122.8. The statement itself did and can have had no other purpose than to discredit William Singletary’s evidence.

122.9. Vernon Jones does not have any independent recollection of what happened on 9th December 1981 (8/14/95; 31). Vernon Jones' statement is typed. It is unsigned (35). Vernon Jones did not even sign in the entrance log book when he supposedly went down to the Police Administration Building to make this statement. In short, this statement could have been created by anybody at any time.

122.10. The reason why Detective Thomas lied when he told the court at the original trial that he had been unable to locate the man whom Cynthia White had claimed that she had been talking to at the scene shortly before the shooting and whom she had said had subsequently spoken to a Highway Patrol Officer (6/29/82; 67-68) was because he knew the devastating impact which his evidence would have had on the prosecution case at the trial. So far as the police knew at this time, William Singletary was the one completely independent witness who would testify that the Petitioner did not shoot Police Officer Faulkner and that the gunman who did shoot Police Officer Faulkner ran away before the Petitioner even arrived on the scene. He would also destroy the credibility of the prosecution’s two star witnesses, Cynthia White and Robert Chobert . William Singletary said at the PCRA hearing that, immediately after the shooting, a cab driver asked him what was the sound which he heard (8/11/95; 235). This cab driver was Robert Chobert. For precisely the same reason, the police initially tried to bury William Singletary and  make sure that the defense would not find him by tearing up his original statements. Subsequently and, again, for precisely the same reason, after William Singletary had made his complaint to State Representative Deal and then been visited by representatives of the District Attorney's office and told that he was a witness, the police fabricated Vernon Jones’ witness statement dated 17th December, 1981, in order to discredit his evidence in case the defense did ever find him.

122.11. The District Attorney's Office were also aware of the substance of William Singletary's evidence. William Singletary told State Representative Alphonso Deal how he had been treated by the police shortly after 9th December 1981 (8/11/82; 214). Within a day or so, William Singletary was visited by representatives of the District Attorney's office and told that he was a witness (216-217). Yet, the District Attorney's office failed to disclose the substance of William Singletary's evidence to the Petitioner. Again, the only possible inference to draw from the District Attorney’s  Office’s  failure to disclose the substance of William Singletary’s evidence to the Petitioner is that the State knew that he was telling the truth and that Cynthia White and Robert Chobert’s testimony implicating the Petitioner had been fabricated. 

122.12. Thereafter, Assistant District Attorney McGill deceived the jury when he said that no one saw anyone going anywhere. The District Attorney’s Office knew that William Singletary had seen someone, one of the true shooters, fleeing from the scene. They knew precisely what he would say if he was called to testify. They knew his evidence had been suppressed.

D. 
Arnold Howard And The Physical Evidence Of The Fleeing Man 

tc \l3 "D. 
Arnold Howard And The Physical Evidence Of The Fleeing Man 123. Police not only suppressed Singletary's account that the actual shooter fled the scene, but also concealed corroborating physical evidence of a third man's presence. 

124. At the 1995 PCRA hearing, Edward D'Amato, a retired police captain called by the prosecution, confirmed that police suppressed the fact that a driver's license application belonging to a third man, Arnold Howard, was found on the slain officer, and that some police initially pursued the theory that a third man fled the scene. The driver’s license application served as a temporary driver’s license which  must have been presented to Officer Faulkner by someone in the VW as identification as there is no other plausible explanation for why it would have been discovered on the officer after the shooting. 
125. Although the prosecution had given the defense what purported to be an interview statement of Howard, the statement was misleading and incomplete because it did not explain that this document belonging to another man was found on the officer's body or that police regarded Howard as a possible suspect or witness who had fled the scene. 

126. It is indisputable that this document in Howard's name was found on the slain officer, that investigators understood this to raise the possibility of a third person's presence at the shooting (possibly the shooter), particularly in light of witness statements indicating someone fled in the direction of a nearby alleyway. The police never disclosed this information to the defense. 

127. The failure to disclose the presence of this document on the slain officer thus deprived the defense and the jury of material evidence that a third person was present on the scene, buttressing the numerous eyewitness accounts that the shooter fled. This clearly violated the prosecution’s duty to turn exculpatory evidence over to the defense under Brady/Kyles.

128. Not only did the Commonwealth suppress this information, but the prosecution and Det. Thomas affirmatively misled the jury that police discounted the possibility of a fleeing man ‑‑ when in reality some police had pursued just that theory. 
129. Moreover, according to Howard's PCRA testimony, the person he had given his license to was William Cook's vending stand partner, Kenneth Freeman, raising the strong implication that Freeman was riding with Cook on the night of the shooting and was the shooter who fled the scene. Freeman was the passenger with William Cook, and he was not found at the scene when police arrived. Singletary testified at the PCRA hearing that the passenger shot Officer Faulkner. 

129.1. William Cook now confirms that he had a passenger in the car that night and that his passenger was Kenneth Freeman. He also states that Kenneth Freeman fled the scene and that, subsequently, Kenneth Freeman confessed to him that he, Freeman, was part of the plot to kill Officer Faulkner that night, was armed, and participated in the shooting. Although attorneys Weinglass and Williams had a signed declaration from William Cook in their possession in 1999 which set forth that information (this declaration was filed in this Court on May 4, 2001, by Petitioner’s new counsel) they suppressed it and did not present it to any court, state or federal. Similarly, in this very habeas petition, Weinglass and Williams concealed Freeman’s involvement in the shooting and, additionally, lied to the District Court as to why William Cook had not testified in the 1995/6 state post-conviction proceedings, claiming that Cook had “disappeared” for fear of outstanding arrest warrants when the truth was that attorney Weinglass had told Cook not to testify.

130. Howard testified at the PCRA hearing that he was taken into custody shortly after the shooting on suspicion that he was involved in the shooting and had fled the scene. 

131. The State withheld these facts from the defense and instead provided a witness statement which Howard says was not accurate and on which his name was forged. 

132. According to Howard, several officers came to his home before dawn and took him into custody. 

133. Howard testified he was transported to various police venues for the next 72 hours.

134. Howard was asked to sign a statement. 

135. The police also tested his hands to see if he had fired a gun (8/9/95; 7). 

135.1. Howard was placed on a line up (8/7/95; 9). 

136. Howard's testimony revealed, for the first time, that two other suspects were also in police custody that morning. 

137. Significantly, one of those suspects was Kenneth Freeman, a friend and business associate of William Cook (the two operated a vending stand together at 16th and Chestnut). HOWEVER, when Howard gave this testimony  in the state post-conviction proceedings Chief Counsel Leonard Weinglass did not ask him about the fact that Kenneth Freeman had twice been picked out of a line-up at the police station by none other than Cynthia White, although Weinglass had been told this by Arnold Howard when Weinglass interviewed Howard before he testified. Furthermore, although Howard did testify that an (unidentified) Black woman picked Freeman out of the line-up, this fact was not set forth in the original federal habeas petition filed herein by Messrs. Weinglass and Williams.

138. In February 1982 (just two months after the shooting) Central Division Det. Richard Ryan arrested Kenneth Freeman under unusual circumstances. Assisting Ryan in the Freeman arrest was James Forbes, a Central Division stakeout officer who was one of the first police on the scene after Faulkner's shooting and a key prosecution witness at the 1982 trial. 

139. In May 1985, in the evening after the Philadelphia police bombing of the MOVE organization’s house, Freeman was found dead in Philadelphia under mysterious circumstances, reportedly stark naked and shot up with drugs but with indications that his hands had been bound behind his back.  

E. 
Dessie Hightower ‑‑ The Only Defense Eyewitness To The Fleeing Man Called At Trial 

tc \l3 "E. 
Dessie Hightower ‑‑ The Only Defense Eyewitness To The Fleeing Man Called At Trial 
140. Because of the police intimidation of Singletary and Jones, the suppression of evidence that Howard's license application was found on the slain officer, and the manipulation of Chobert's testimony, the only evidence of the fleeing shooter presented to the jury was the testimony of a single defense witness, Dessie Hightower. 

141. Hightower was also subjected to police pressure to change his story, including being subjected to a polygraph test during the course of six hours of questioning, after having told police that he saw a man flee the scene. 

142. Hightower testified at trial that he saw  a black male with dreadlocks flee the scene immediately after the shooting. 

143. During the shooting, Hightower was in a parking lot just west of the corner of 13th and Locust St. 

144. Looking out from behind a building just after hearing the shots, he saw a black male with dreadlocks running east on the south side of Locust Street, away from the shooting.

145. Hightower's testimony provides evidence  that the shooter fled the scene  (and therefore Petitioner Jamal could not have been the shooter), and raises the issue of why the police had not pursued this evidence. 

146. Law enforcement did not polygraph any other witness in connection with the Faulkner shooting, or, at least, if they did, no such polygraph tests have ever been disclosed. 

147. In polygraphing Hightower, law enforcement never broached the pivotal issue ‑‑ namely, the issue about the man seen running away from the scene ‑‑ thus giving rise to the compelling inference that the polygraph was administered to intimidate this witness. 

148. Det. Thomas ‑‑ the detective in charge of the investigation ‑‑ could not explain the decision to polygraph Hightower (a college accounting student with no criminal record) while not polygraphing such witnesses as Cynthia White, Robert Chobert and Albert Magilton, all of whom had significant criminal records. 

149. The fact that Hightower underwent a polygraph examination was suppressed.

149.1. The evidence provided by Arnold Beverly, and related evidence, corroborates Dessie Hightower’s testimony. At the original trial, Dessie Hightower said that, when the police were carrying Police Officer Faulkner to the police wagon, his gun was still in his holster. (6/28/82; 128). Arnold Beverly confirms that the Petitioner was shot shortly he had shot Police Officer Faulkner in the face by a uniformed officer who arrived on the scene. The Petitioner himself confirms that he was shot by a uniformed police officer as he approached the scene.

F. 
Deborah Kordansky ‑‑ Another Eyewitness To The Fleeing Man 

tc \l3 "F. 
Deborah Kordansky ‑‑ Another Eyewitness To The Fleeing Man 150. Deborah Kordansky is a white woman who saw a man running eastward on Locust Street just after the shooting. 

151. Kordansky did not testify at the trial because defense counsel did not locate her. Three reasons explain defense counsel's failure to locate this eyewitness: (1) defense counsel never made a genuine effort; (2) the prosecution redacted her address and phone number from her witness statement; and (3) the trial court refused to provide adequate funds for a defense investigator who could have devoted the time and effort to secure her attendance. 

152. At the PCRA hearing, Kordansky explained that on the night of the shooting she lived at the St. James House at 13th and Walnut St., overlooking the scene of the shooting. 

153. At about 3:45 to 4:00 a.m. Kordansky heard a noise she thought were firecrackers. When she looked out, she too saw a man running east on the south side of Locust Street ‑‑ an observation that harmonized with the other eyewitness accounts. 

154. Kordansky came down from her hotel room and promptly told police, in an effort to assist them in apprehending the fleeing perpetrator, that she had seen the man running on Locust Street. 

155. During the defense phase of the trial, defense counsel advised the court that he wished to call Kordansky to testify. Although defense counsel was able to reach her by phone, Kordansky would not disclose her address. Defense counsel explained to the court that he wanted Kordansky's testimony but he was "not at all sure how I would go about securing the presence of the witness." Since she corroborated Dessie Hightower's report that someone fled east on Locust Street, defense counsel was clearly right to want to call her. 

156. The defense's failure to call Kordansky was not a strategic or tactical decision by the defense. During the 1982 trial defense counsel told the court that, had he been given Kordansky's address before trial, he would have been able to interview her and "maintain some contact with the witness so I could have her in court." [8] 

G. 
William Cook ‑ Jamal's Brother 




tc \l3 "G. 
William Cook ‑ Jamal's Brother 


157. The jury never heard from Petitioner Jamal’s brother, William Cook.
158. Court-imposed defense attorney Jackson did not call Cook to testify as a witness at Petitioner Jamal’s trial, although Cook’s testimony would have exonerated Petitioner Jamal as Cook would have testified that Jamal did not shoot Police Officer Faulkner.

159. Jackson never contacted or interviewed Cook before or during Petitioner Jamal’s trial. Moreover, Jackson never asked Petitioner Jamal what happened on December 9, 1981, and made no attempt to obtain his own client’s version of the incident. This constituted  a violation of Petitioner Jamal’s Sixth and Fourteenth Amendment rights to effective assistance by counsel.

160. William Cook was ready and willing to testify at the PCRA hearing. It had been discussed and agreed upon at a meeting of Petitioner Jamal’s attorneys, with Petitioner Jamal himself present, that Jamal’s brother, William Cook, would testify at the PCRA. However, Chief Counsel Leonard Weinglass told Cook that he would not be testifying and should not appear. Petitioner Jamal expected that his brother would testify and was not told until shortly before it was announced to Judge Sabo. Chief Counsel Leonard Weinglass falsely told Judge Sabo on the record, in violation of Rule 1.8, Pennsylvania Rules of Professional Conduct, that Cook had disappeared, could not be located, and could not be called as a witness because all efforts to serve a subpoena on him had been unsuccessful. Chief Counsel Leonard Weinglass and “Chief Legal Strategist” Daniel R. Williams falsely alleged in the original habeas petition in these proceedings, at Paragraphs 157-160, that William Cook was “reluctant to testify for fear that he would be arrested or otherwise harmed by police” and that Cook had “disappeared” instead of testifying at the PCRA because he feared being arrested on outstanding bench warrants. This was a blatant lie which violated their ethical duties as officers of the court as well as their duties to provide competent representation to Petitioner Jamal and act in his interests rather than contrary to his interests. This reprehensible conduct by attorneys Weinglass and Williams constituted a violation of Petitioner Jamal’s Fifth and Fourteenth Amendment rights to due process of law  as it is intrinsic to our adversary system that an attorney act in his or her client’s interests and not contrary to them. The reason why Attorney Weinglass and Attorney Williams have done this is their conflicts of interest hereinabove alleged. Had William Cook testified at the PCRA hearings in 1995/6 he would have testified to the same facts set forth in his two declarations filed herein on May 4, 2001, by Petitioner’s new counsel, viz. that neither he nor Mumia Abu-Jamal shot Officer Faulkner; that Kenneth Freeman was a passenger in Cook’s car when it was stopped by the police officer on December 9, 1981; that sometime afterwards Freeman confessed to Cook that he, Freeman, had been part of a plot to kill Officer Faulkner that night; that Freeman had been armed and participated in the shooting of Faulkner.

160.1. The District Attorney’s decision to prosecute William Cook only for aggravated assault, simple assault and resisting arrest is only explicable if this entire investigation was corrupt. If the police had really believed that William Cook had been assaulting Police Officer Faulkner and that the Petitioner had intervened to help his brother and shot and killed Police Officer Faulkner, William Cook would have been charged and tried as a co-defendant of the Petitioner and, at the very least, as an accessory to murder. The reason why William Cook was only charged with assaulting Police Officer Faulkner and resisting arrest was to try and ensure  that William Cook did not give evidence at the Petitioner’s trial. Neither the police nor the Commonwealth knew that the Petitioner’s original attorney, Mr Jackson,  would never even interview William Cook, let alone never ask him to testify on the Petitioner’s behalf. 

160.2. William Cook was tried separately on the assault charges and the resisting arrest charge before the Petitioner's case was heard. He put up no defense and he was convicted. He was sentenced to between 6 months and 1 year’s imprisonment. He subsequently appealed to the Court of Common Pleas. His appeal was not heard until after the Petitioner's original trial, on 10th August 1983. At his appeal, William Cook entered into a very advantageous plea bargain. He agreed  to plead guilty to simple assault on the basis that he would not be sentenced to go to prison. 

160.3. This plea bargain would not have been possible if William Cook had testified at the Petitioner’s trial or his own earlier trial. This plea bargain could have been initiated at any time.

160.4. Moreover, at the time of the Petitioner's trial, the threat that, if William Cook subsequently came forward and gave evidence at the Petitioner's trial of what had actually happened that night, he could still be charged with murder or as an accessory to murder still hung over him, as William Cook’s lawyer advised him.

160.5. This placed the Commonwealth at a significant advantage at the Petitioner's original trial. For, in the absence of William Cook testifying, the Commonwealth were able to present the case to the jury on the basis that were only two people who were present with Police Officer Faulkner on Locust that night,  that therefore there were only two people who could have killed Police Officer Faulkner, the Petitioner and William Cook, and that, of those two possible suspects, the Commonwealth had excluded one of them, William Cook, leaving just the Petitioner. Even if the Petitioner himself had given evidence, the Commonwealth would still have been able to present their case on this basis. The Commonwealth could also, as the Assistant District Attorney indeed did, make great play of the fact that William Cook had not given evidence on his brother's behalf.

160.6. Furthermore, at the very least, some of the eye-witnesses and alleged eye-witnesses reported seeing Police Officer Faulkner assaulting a black man moments before he was shot. If their evidence and the Petitioner and William Cook's evidence in this respect had been heard and had been accepted by the jury at the Petitioner’s trial, this would not have been a capital case, even if the Petitioner and/or William Cook was convicted of murder. If Police Officer Faulkner was killed whilst he was assaulting William Cook, he was not acting in the course of his duty. If he was not acting in the course of his duty, the aggravating factor which might have justified the imposition of the death penalty would not have existed in this case. 

160.7. On the face of it, after securing William Cook’s conviction for aggravated assault and resisting arrest, the Commonwealth had no reason to enter into any form of plea bargain with him. On the contrary, the Commonwealth had every disincentive: As a direct result of the incident for which William Cook had been convicted of aggravated assault and resisting arrest, the police officer whom William Cook had been convicted of assaulting had supposedly  been killed by Cook’s brother. 

160.8. The reason why the Commonwealth were prepared to agree to such a plea bargain was, because if the appeal had proceeded to a trial de novo, William Cook would inevitably have had to testify, having failed to secure an acquittal without testifying in the Municipal Court. If William Cook had testified, his testimony as to what happened when Police Officer Faulkner was shot would have gone on record and entered the public domain. If William Cook had testified, it would inevitably have emerged that there was a passenger in the Volkswagen that night, thus destroying the prosecution scenario that there were only two people who could have shot Police Officer Faulkner that night, the Petitioner and William Cook, and that, of those two people, the one who shot Police Officer Faulkner was not William Cook.

160.9. However, William Cook would not have been the only person who would have been called to give evidence on behalf of the Defense. Kenneth Poppi Freeman would have had to been called as a witness for the Defense.12 In the light of what Kenneth Poppi Freeman had told William Cook, Kenneth Poppi Freeman would inevitably have had to have taken the Fifth Amendment. Even if he did not, the Petitioner’s defense counsel only had to put the allegation to Kenneth Freeman that he had shot Police Officer Faulkner and this would have left the prosecution scenario in tatters.

160.10. Unlike the traditional bargain when a plea bargain is made against one accused to obtain his testimony against his co-accused, this plea bargain was made to try and ensure that William Cook would not testify.

160.11. The Assistant District Attorney who represented the Commonwealth in William Cook’s case as the same Assistant District Attorney who represented the Commonwealth at the Petitioner’s trial, Joseph McGill.
H.  MARCUS CANNON.

160.12. Immediately after the shooting, Marcus Cannon saw  a black male fleeing from the crime scene (6/30/97; 124). The Court wrongfully refused to allow  Mr Cannon to be called as a witness at the PCRA hearing (6/30/97; 127).

I. UNIDENTIFIED POLICE OFFICERS.
160.13. There is abundant evidence that there were officers in the vicinity at the time of the shooting who must have witnessed the killing of Police Officer Faulkner. 

160.14. Arnold Beverly states that there were two undercover officers standing on the west side of 13th Street, north of Locust, just before the shooting took place and that there was a uniformed officer sitting in a car in the corner of the parking lot.

160.15. Arnold Beverly also establishes that the Petitioner was shot by a uniformed officer who arrived on the scene. The Petitioner’s testimony confirms this.

160.16. Robert Chobert has described a police officer running from the parking lot with his gun drawn immediately after the shooting (6/19//82; 267).

160.17. In 1997, the Petitioner obtained an affidavit from Marcus Cannon, who stated that he was present on 13th Street north of locust during the shooting of Police Officer Faulkner. Immediately after hearing gunshots, Marcus Cannon saw two white men who appeared to be street people, run towards the scene pulling guns (6/30/97; 124). The Court wrongfully refused to allow Mr Cannon to be called as a witness at the PCRA hearing (6/30/97; 127).

160.18. William Singletary testified at the PCRA hearing that, even though the police cars arrived within seconds, there were other officers already on the scene, that they came from parking lots and they disappeared when the uniformed officers arrived.(8/11/95; 237, 292). 

160.19. No statements, interviews or other records or evidence from or relating to these officers has have been disclosed. This evidence has all been suppressed by the Commonwealth in violation of the prosecution’s duty to turn over such evidence to the defense under Brady/Kyles.

160.20. Prosecutor Joseph McGill knowingly  and  intentionally suborned perjury throughout Petitioner Jamal’s trial. He elicited testimony and argued to the jury that no one other than Petitioner was at the crime scene who could possibly have been responsible for the death of the policeman when Prosecutor McGill knew that the truth was otherwise:  There was a passenger in William Cook’s car when it was stopped by Officer Faulkner on December 9, 1981, who could very well have participated in the shooting. This simple fact (intentionally concealed from the jury by the prosecution) would have directly contradicted the fundamental premise of Prosecutor McGill’s case against Mr. Jamal, i.e.,that there were only two people other than Officer Faulkner present during the incident -- Mumia Abu-Jamal and William Cook -- and, therefore, they were the only possible suspects.  Moreover, in Claim Thirty-One of this Habeas Petition it is alleged, and substantiated by the accompanying exhibits, that indeed there was another person in William Cook’s car. It is also alleged that there were at least two “shooters” involved in the killing of the police officer, one of whom has confessed his role in the crime and his affidavit is attached as an exhibit to that claim.

160.21. Petitioner Jamal was prosecuted for capital murder by Assistant D.A. McGill on the same nucleus of facts, testified to by the same witnesses, as McGill used to prosecute Mr. Jamal’s brother, William Cook, in a separate trial on the lesser charges of assault and resisting arrest.  

160.22. During William Cook’s trial, which took place before Petitioner Jamal’s, Cynthia White testified, under questioning by Prosecutor McGill, that there was a passenger in William Cook’s car when it was stopped by Officer Faulkner. White also testified that the passenger got out of the car when it stopped, before the police officer walked over to the driver’s side: 

Q. (McGill)Q. (McGill)

Tell the Judge exactly what you saw?

A. (Cynthia White)
I noticed a police car.

Q. (McGill)

You’ve got to speak loud. 

  
A. (Cynthia White) 
I noticed a police car with the lights on and the spotlight on. The spotlight with the lights on the top of the police car, and it was pulling the Volkswagen over to the side of Locust street. 





 
And the police got out of the police car and walked over to the Volkswagen. And he didn’t get all the way to the Volkswagen, and the driver of the Volkswagen was passing some words. He had walked around between the two doors, walked to the sidewalk.

Q. (McGill) 

Who walked?

A. (Cynthia White) 
The passenger - - the driver. The driver and the police officer. 

     (McGill)
Q. 


When the officer went up to the car, which side of the car did the officer go up to?

A.(Cynthia White) 
The driver side.

Q. (McGill)

The driver side?

A. (Cynthia White) 
Yes. 

Q. (McGill) 

What did the passenger do?

A. (Cynthia White)
He had got out.

Q. (McGill) 

What did the driver do?  


A. (Cynthia White)
He got out of the car. 

Q. (McGill)

He got out of the car? 

A. (Cynthia White)
Yes.”13 

116.23. McGill openly acknowledged the presence of William Cook’s passenger at the scene of the incident when he asked her, “What did the passenger do?” However, in Petitioner Jamal’s trial Prosecutor McGill evaporated the passenger during Cynthia White’s testimony by adroitly avoiding any questioning that would have revealed the passenger’s existence. McGill even went beyond nondisclosure to directly suborn perjury:

Q. (McGill)
Was there anyone else there besides the defendant, the police officer who was on the ground and William Cook? 

A. (White) 
No.  (6/21/82 Tr.4.106)  

160.24. This was blatant prosecutorial misconduct because Prosecutor McGill knew that White lied when she answered that no one other than Petitioner Jamal, the police officer, and William Cook were present. White had testified to the additional presence of William Cook’s passenger when McGill examined her in William Cook’s trial. That McGill, knowing the witness had lied, did not bring that fact to the court’s attention (as was his duty as an officer of the court) indicates that he both expected and intended the witness to lie when he asked the question. No experienced prosecutor would have asked a question like that during direct examination without knowing beforehand what the answer would be.

160.25. Prosecutor McGill further exacerbated this prosecutorial misconduct when he directly lied to the jury in closing argument, contending that no one other than Jamal could possibly have shot the officer:  “None of those people closest to the scene see anybody going anywhere except firing and staying there I mean how much common sense do we need?” (7/1/82 Tr.156) Following an objection by Petitioner Jamal’s court-appointed defense attorney during closing argument, McGill blatantly misrepresented the facts to the jury:  “Are they suggesting that there was a third man, a fourth man, or is he doing this all for his brother?” (7/1/82Tr.172) Prosecutor McGill challenged the jurors to imagine themselves present during the incident in the same alleged position as the prosecution’s alleged witnesses :  “Or are you Cynthia White from her position? Are you Albert McGilton? All of them running across and then seeing the man. Nobody going anywhere else. Except William Cook who is standing there and nobody sees him with anything and nothing at all in his hand from nobody. Nobody.  Fifty-seven statements.” (7/1/82 Tr.184,185)

160.26. McGill deceived the jury when he said that no one saw anyone going anywhere.  Not only did Cynthia White testify that there was a passenger in the car with William Cook,  but she also testified that she was not alone on the corner of 13th and Locust, there was a man on the corner with her. (6/22/82 Tr. 5.93-5.96) She didn’t know where the man was immediately following the shooting (6/22/82 Tr. 5.132), but he didn’t leave the scene and that when she left he was talking to the Highway Police. (6/21/82 Tr. 4.140-4.142) That man was William Singletary. 

160.27. Prior to the preliminary hearing, court-appointed defense attorney Jackson made a motion for a line-up.  (1/5/82 Tr. 2.7, 14-36) The motion was renewed, on February 22,1982  Tr. 2-29 and March 18,1982 Tr. 2-46.  Prosecutor McGill,  in vehement opposition to the defense motion,  argued to the court that there was no reason for a line-up because there were only two people present during the incident other than the police officer and the court agreed with the prosecution position that under those circumstances a line-up was not “crucial”.  The motion for a line-up was denied:

Mr. McGill:
There were only two people there other than the police officer. That  individual had in view from the beginning of this incident the entire incident, and did in fact observe the entire incident and what had occurred with the two individuals and the police officer,  since only the three people were involved.  That individual would state that the brother, that is, the driver, the non-shooter, at the time of the shooting was simply not involved at all, your Honor, but was aside, standing around.  So that left just two people. That individual then, your Honor–

The Court: 
And he knows one of them. So whether he can identify or not, he can still tell who did the shooting, who the person was who did the shooting.

Mr.McGill: 
But as to that witness, you Honor, the defendant never left the scene, the defendant was right there. 

The Court: 
That’s what I say. He was there when the police came, he was there during the entire incident. 

Mr.McGill: 
Yes, sir. And that particular witness also saw the defendant being taken to the wagon and then arrested, your Honor, right on the spot.

The Court: 
You see, when you have that kind of chain of events, I don’t know whether the identification is crucial.”   (1/5/82Tr.17,18)

160.28. Prosecutor McGill lied to the court when he argued that the only persons present at the scene of the incident, other than Officer Faulkner, were Petitioner Jamal and his brother William Cook. McGill knew this was a lie because, as pointed out above, in response to McGill’s own questions during the earlier trial of Petitioner’s brother, William Cook, Cynthia White had testified that there was a passenger in Cook’s vehicle when it was stopped by Officer Faulkner.

160.29.  Brady v. Maryland, 373 U.S. 83 (1963) requires the prosecution to disclose any evidence which may tend to exculpate a defendant.  As is clear from the above colloquy,  Prosecutor McGill, by lying convincingly to the court about the absence of other people at the site of the incident,  in order to defeat Petitioner Jamal’s repeated motions for a line-up, successfully controlled the court’s decision and thereby blocked the discovery of exculpatory evidence. McGill had to have known that his witnesses would not have identified Petitioner Jamal as the man who shot Officer Faulkner, otherwise his blatant mendacity and prevarication in lying to the court to stop the line-up is inexplicable. After all, had the witnesses successfully picked Petitioner Jamal out of a line-up the prosecution’s case would have been considerably strengthened. Were Petitioner Jamal actually guilty of shooting the police officer, and were the prosecution’s’s witnesses really able to finger him as the perpetrator, McGill would have jumped at the chance to put Petitioner in a line-up and have the witnesses identify him.14 

160.30. Moreover, although attorney Weinglass failed to elicit this testimony from Arnold Howard at the PCRA hearing, Ken Freeman told Arnold Howard that Cynthia White picked him out twice on line ups. The State deliberately suppressed the evidence of the line ups which were carried out, and, specifically, the evidence of the line up’s involving Kenneth Freeman and Arnold Howard. 

160.31. Additionally, the evidence that at least two other people were present at the scene of the incident supports the credibility of the witnesses who testified in the PCRA proceedings that they had seen persons other than Petitioner Jamal or William Cook leaving the scene immediately after the incident. At the same time, this evidence impeaches the credibility of the prosecution witnesses at trial who claimed to have witnessed the events, but did not testify to the presence of William Cook’s passenger or Cynthia White’s “friend.”   

160.32.  In Napue v Illinois, 360 U.S. 264 (1959), the Supreme Court unanimously held that the 14th Amendment “due process” clause compelled reversal of a conviction obtained by the prosecution’s use of false evidence. The Court held that reversal was required even where the false testimony went only to credibility of witnesses rather than directly to the guilt or innocence of the defendant. See also Mooney v Holohan, 294 U.S. 103 (1935 ); Giglio v United States, 405 U.S. 150 (1972).

160.33.  In Sumner v Mata, 449 U.S. 539 (1981), the Supreme Court, in noting that Section 2254 generally requires that state court fact-finding be given a presumption of correctness, distinguishes the facts in that case from those in Lombard v Taylor, 606 F. 2d 371 (1979), cert den’d, 445 U.S. 946 (1980), where it had refused the presumption of correctness and reversed the conviction of a habeas petitioner who had been the victim of a prosecutor’s knowing use of perjured testimony. 

160.34. Similarly here, the knowing and intentional use of perjured testimony to convict Petitioner Jamal provides grounds both to reverse his conviction and to overturn the state court fact-finding which is inextricably based upon that perjured testimony.

160.35. Throughout its response to this habeas petition, the Commonwealth continues to articulate the same lies it told the judge and jury in the trial court. “But no one who actually saw the shooting saw anyone present other than petitioner and his brother,” says the Commonwealth’s  “Memorandum Regarding State Court Fact Findings,” at p. 14, although the passenger in William Cook’s vehicle and Cynthia White’s mysterious “friend” were both present during the incident.  Undeterred by its knowledge of these facts, the Commonwealth continues its prevarications to this very day: “Petitioner argues that Ms. White was incredible because she did not see the supposed fleeing phantoms that are central to his theories (fact memorandum 11). She did not see these phantoms because there were no phantoms to see.” Id. at  20. 

160.36. While it is now clear that the passenger in William Cook’s car was in fact Kenneth Freeman, the very fact that Arnold Howard’s driving license was found on Officer Faulkner after the shooting raised the possibility – after that fact was finally disclosed at the PCRA hearing – that Arnold Howard himself or, in  any event, some other person had been a passenger in the Volkswagen that night. In any event, the District Attorney’s Office cynically argues that “[t]he only flight connected with the license  application of Arnold Howard  is petitioner’s flight from reality” (Id. at 45) when there has always been ample evidence that other persons were present at the crime scene and fled after the shooting occurred. 

160.37. In Petitioner Jamal’s case the state court fact-findings are owed no deference, and the credibility of the prosecution’s witnesses must necessarily be subject to question, when the Commonwealth lies to the court to deny Petitioner a line-up in pre-trial proceedings, suborns perjury and lies to the jury at trial, and continues to articulate and elaborate upon these same lies in these habeas proceedings.

160.38. Moreover, the performance of Petitioner Jamal’s court- appointed attorney, Anthony Jackson, fell below  minimal standards of effectiveness guaranteed by the Sixth and Fourteenth Amendments when:

1. 
Jackson failed to object, or otherwise bring to the attention of the court, Prosecutor McGill’s falsely representing, in opposition to Petitioner’s motions for a line-up, that no one else was present during the incident other than Petitioner, William Cook, and the police officer;

1 Jackson failed to impeach Cynthia White’s testimony in Petitioner Jamal’s trial, that no one was present at the scene of the incident other than the police officer, Petitioner, and William Cook,  with White’s prior testimony at William Cook’s trial that there was a passenger in Cook’s vehicle who was also present;

1 Jackson failed to object, or otherwise bring to the attention of the judge and jury, Prosecutor McGill’s suborning of perjury when he elicited from Cynthia White testimony that no one other than Petitioner, William Cook, and the police officer were present at the scene of the incident;

1 Jackson failed to object, request a cautionary instruction to the jury and/or move for a mistrial when Prosecutor McGill argued to the jury that common sense dictated that Petitioner was guilty because no witness reported seeing other persons at the scene, although the prosecutor knew that the truth was otherwise.

1 Jackson failed to prove up the presence of the passenger in the car and the fact that the true shooter or shooters had fled the scene, by failing to impeach Cynthia White with her testimony at William Cook’s trial, failing to interview and subpoena William Cook himself, and failing to subpoena and then cross-examine Kenneth Freeman on the basis that he had shot Police Officer Faulkner and then fled the scene. 

CLAIM THREE:
JAMAL WAS FOUND GUILTY AND SENTENCED TO DEATH THROUGH THE USE OF A FABRICATED CONFESSION IN VIOLATION OF THE FIFTH, EIGHTH AND FOURTEENTH AMENDMENTS.

161. Petitioner was deprived of his right to a fair and reliable determination of guilt and penalty, as guaranteed by the Fifth, Eighth and Fourteenth Amendments to the United States Constitution, because of the State's reliance on a fabricated confession and by the State's thwarting of defense efforts to expose that fabrication. 

162. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

163. The prosecution presented evidence that Jamal exclaimed, while lying nearly unconscious on a hospital emergency room floor, that he had shot the deceased officer (referring to him as "motherfucker") and hoped that the officer ("the motherfucker") would die. 

164. This evidence was concocted. 

165. At the PCRA hearing, Jamal called Gary Wakshul to testify in order to establish that the confession was a concoction, and more importantly, that Wakshul's testimony at trial would have proven devastating to the prosecution's case. 

166. Officer Wakshul and his partner stood guard over Jamal at the very time he purportedly confessed. If anyone was in a position to hear this confession ‑‑ which was highly memorable, given its unrepentant crudeness ‑‑ it was Wakshul and his partner, P.O. Stephen Trombetta. (A subpoena to call Trombetta as a witness at the PCRA hearing was quashed.) 

167. Less than two hours after being relieved of his duty ‑‑ during which time Jamal allegedly blurted out a highly memorable confession ‑‑ Wakshul told investigating detectives that he was with Jamal the entire time and that Jamal had "made no comments." P.O. Trombetta never reported hearing a confession either. [9] 

168. Wakshul was fully capable of providing abundant details concerning the events surrounding Jamal's arrest during this first police interview on the morning of the shooting. Amidst these details, Wakshul reported: "We stayed with the male at Jefferson until we were relieved. During this time, the negro male made no comments." Wakshul signed this statement. 

169. A week after reporting that Jamal "made no comments," Wakshul had yet another police interview in which he said nothing about any supposed confession. 

170. This second interview concerned two subjects: Jamal's clothing and Officer Faulkner's missing camera. Like his earlier interview, Wakshul had no trouble recounting abundant details about these subjects. Specifically, Wakshul was able to report in this interview that at 3:54 a.m., he and his partner heard from radio dispatch that Faulkner had a "car stop" at 1234 Locust St.; pursuant to a request by Faulkner, Wakshul and his partner proceeded to the scene to offer back‑up assistance; while en route, a civilian ‑‑ described as a white male approximately 42 years old ‑‑ stopped Wakshul's patrol car and reported that a police officer had been shot; the vehicle driven by the civilian was a "dark‑colored auto, possibly a Ford, bearing New York license plates"; upon arriving at the scene, Wakshul observed Faulkner lying on the sidewalk, in a pool of blood, with a bullet wound to the face; Wakshul further observed that Jamal was on the curb, handcuffed, and apparently injured; and Wakshul recovered a Philadelphia press card from Jamal. 

171. When the investigator in this second interview asked Wakshul if he had "anything you wish to add to this interview," Wakshul responded, not with any allusion to a confession, but with the declaration: "Nothing I can think of now." Again, Wakshul conceded at the PCRA hearing that he was not intending to withhold vital information, but had every incentive to disclose the existence of a confession, had any confession truly been uttered. 

172. The jury never heard from Wakshul because the prosecutor told the court that he was on vacation and unavailable to testify at trial. 

173. In fact, Wakshul, who was on vacation, was nevertheless in Philadelphia during the course of the trial, literally waiting at home to be called as a witness. 

174. Wakshul's testimony would surely have marked the turning point in Jamal's trial. As the centerpiece to the defense attack upon the false confession claim, Wakshul's testimony would have shown that law enforcement, and the prosecution itself, was willing to use perjured testimony to secure a conviction. 

175. Wakshul's testimony discredited the prosecution's confession evidence in other ways. Wakshul did not see P. O. Gary Bell (a man he knew well and easily recognized) among the police officers who were near Jamal at the time this alleged remark was made; nor did he see any hospital personnel in close proximity to Jamal, including hospital security personnel. This testimony was significant because Bell and hospital security guard Priscilla Durham testified that they heard Jamal's alleged confession. 

176. On the other hand, Wakshul reported that his partner, Trombetta, was "near" Jamal at the time that this alleged remark was made, as were several other police officers. Yet Trombetta never reported hearing any remarks by Jamal. 

177. In fact, not a single officer reported hearing Jamal's supposed confession when they were interviewed in the wake of the shooting. 

178. Wakshul could have provided more to the defense. At the 1995 PCRA hearing, in a desperate attempt to help the prosecution, Wakshul averred that Jamal did in fact confess and that he failed to mention it in two earlier police interviews because he did not "realize its importance." 

179. Wakshul's explanation for his failure to report the confession was so patently contrived and outrageously preposterous and offensive that it would have cast a pall over the prosecution's case as a whole. For that reason, his testimony at trial would have been devastatingly helpful to the defense.15 

180. Wakshul, like the other law enforcement witness who testified concerning the confession, first disclosed hearing a confession sixty‑four days after the shooting, immediately after the Philadelphia's Internal Affairs Bureau began its police brutality investigation based upon a complaint filed by Jamal. 

181. Wakshul revealed at the PCRA hearing that police and the prosecutor worked to coordinate testimony in response to Jamal's police brutality charges. Law enforcement was outraged by the police brutality charges lodged by a man perceived to be the killer of a fellow police officer. This outrage prompted the decision to manufacture a confession. 

182. According to Wakshul, in January or early February, 1982, there was a "round table prep meeting" between police officers charged with brutality and prosecutor McGill. At this "round table" meeting with the police officers, McGill raised the issue of whether Jamal might have made a confession, and asked the police officers to raise their hands if they had heard it, and Wakshul responded, for the first time, that he had. 

183. Neither the fact of the meeting, nor the statements made there, were disclosed to the defense.16 

184. At trial, the prosecutor told the court that Wakshul was unavailable to testify because he was away on vacation. 

185. Based upon this representation by the prosecutor, who presumably was in a position to know of Wakshul's whereabouts, the court refused to order Wakshul's appearance or continue the trial to permit his testimony. 

186. At the PCRA hearing, Wakshul established that he was in fact available to testify, had been ordered by superiors to remain available, and that the prosecution must have known this. 

187. As late as March or April, 1982, knowing Wakshul was the weak link in the prosecution's case, the Philadelphia Police Department engineered his supposed unavailability by approving a vacation for Wakshul which coincided with the presentation of the defense case. 

188. However, Wakshul was advised by one, possibly two, individuals within the police department and/or the district attorney's office ‑‑ and indeed, even possibly by McGill himself ‑‑ to remain secretly available to testify at Jamal's trial should the prosecution need him. 

189. Wakshul understood this instruction to mean that he should "stay around and [be] available in case we want to call you or you're called by someone, and see what transpired . . . and I did not go away on vacation, most of it was spent at home." 

190. In fact, contrary to McGill's suggestion that Wakshul was entirely unavailable to testify, Wakshul was in Philadelphia "in compliance to a request to stay while cases were going on . . . ." 

191. Wakshul testified he spent most of his vacation at home, and he could certainly have been reached by phone there. He finally felt free to leave the city only when the "testimony was over . . . [and] I had not been called and I figured I would not be needed. . . ." 
191.1. In the light of Arnold Beverly’s testimony, it is clear that this alleged confession was entirely fabricated.

191.2. In the light of the Petitioner’s testimony, it is clear that this alleged confession was entirely fabricated.

191.3. In the light of William Cook’s testimony, it is clear that this alleged confession was  entirely fabricated. 

191.4. In the light of William Singletary’s testimony, it is clear that this alleged confession was entirely fabricated.

191.5. In the light of the defense eye-witness testimony that the true shooter fled, it is clear that this alleged confession was entirely fabricated. 

191.6. In a HBO television interview in 1995, Dr. Coletta, the senior surgical resident at the hospital when Petitioner Jamal was brought into the emergency room after he was shot, stated that he was with Petitioner from the time he was brought into the E.R. throughout the time he was in the E.R. and on into the intensive care unit. During that entire time, according to Dr. Coletta, Petitioner made no “confession.” Moreover, from Dr. Coletta’s description of Petitioner Jamal’s condition when in the E.R., it is highly unlikely if not impossible that he could have shouted out the alleged “confession” in the manner in which the prosecution’s witnesses claimed, let alone struggled in the manner in which the prosecution witnesses have claimed.
191.7. Given this overwhelming mass of evidence, there can be no question that the Petitioner's alleged confession at the Hospital was fabricated by the police and the prosecution. From the prosecution’s perspective, it is simply  too good  to be  true  that the Petitioner should yell out : "I shot the motherfucker and I hope he dies." Equally extraordinarily, no police officer reported this alleged confession until nearly two months after he made it, when the Petitioner filed complaints of police brutality which the police were forced to investigate. 

191.8. Although Patricia Durham, a Hospital security guard, allegedly made an almost contemporaneous report of this confession to her supervisor, it is inconceivable that if the Petitioner had shouted out: "I shot the motherfucker and I hope he dies", all of the police officers and others (Police Officers Bell, Wakshul, Trombetta,  Heftner and Inspector Giordano, who has even claimed that the Petitioner had made a confession in the back of the police van at the scene) who were near or around the Petitioner at the Hospital at this time would not have made a contemporaneous record of such a statement and immediately reported it. It is equally inconceivable that Police Officer Wakshul, who was at the Petitioner's side, would have stated in his report that the Petitioner "made no comments" and his partner, Police Officer Trombetta, would do likewise.

191.9. The first report of the alleged confession at the hospital came from James LeGrand, a Hospital Security Officer, when he was interviewed by the IAB on 2nd February 1982 during the course of their investigation into the abuse complaint filed by the Petitioner.. He claimed that the Petitioner shouted this confession after he was berated and then threatened by the police officers present: "If he dies, you die." However, LeGrand claims that the Petitioner yelled this out when he was walking back to the treatment area. The one thing the Petitioner was not doing at this time was walking anywhere. LeGrand did not give evidence at the trial.

191.10. On 3rd February, 1982, Lt. John White, who attended the Hospital later in the day on 9th December 1981, told his interviewers: "I did not find out that Jamal had said that he shot Faulkner until the next day." Again, however, there is no evidence that he reported this alleged confession.

191.11. When interviewed on 8th  February 1982, Robert Prayor, a black security guard, told IAB investigators that he could identify the white police officer who said to the Petitioner:"If he dies, you die." Prayor said several times that the Petitioner said something which was unintelligible to him and, significantly, that he was there the entire time and that only police officers were present. 

191.12. It is only on 9th February 1981 that Priscilla Durham is interviewed and the version which is subsequently adopted by Priscilla Durham and Police Officer Bell at trial evolves when Priscilla Durham claims that the Petitioner made his confession and Police Officer Bell responded: "If he dies, you die." In other words, Police Officer Bell's threat is transformed into a mere response to the Petitioner's alleged confession. It is should not go unnoticed that Detective Culbreth, the Homicide Detective, who took Cynthia White's first statement dated 9th December 1981 and who subsequently acted as Cynthia White's police escort at the Petitioner's trial and helped her to obtain bail in 1987, was one of the officers who conducted this interview with Priscilla Durham.  

191.13. On 11th February 1982, Detective Culbreth re-interviewed Robert Prayor. In this interview, Prayor's account changes in significant respects. He then says that the police officer's threat came after the Petitioner said something which "sounded like he was calling one of them a motherfucker, but I didn't really hear what he said." Also, this time, Prayor says that there were other security guards present, including LeGrand and Durham, in the emergency room at the same time.

191.14. Police Officer Wakshul, who was at the Petitioner's side and had stated in his report that the Petitioner "made no comments", supported the alleged confession when he was interviewed on 11th February, 1982, albeit that his recollection of what the Petitioner allegedly said was that it was "I shot him and I hope the motherfucker dies."  However, his partner Police Officer Stephen Trombetta, who was interviewed the next day was of no help corroborating the confession. He stated that he was with the Petitioner the entire time in the hospital and that he did not hear any confession. He also says that it was unlikely that anyone other than himself, Police Officer Wakshul and Inspector Giordano were within arms reach of the Petitioner in the emergency room. In his initial statement on 12/9/81, Police Officer Trombetta had stated that he had accompanied the Petitioner and then sat with the Petitioner in waiting room until the doctors too him onto one of the treatment rooms.  In answer to the specific question, “While at the hospital did he [the Petitioner] make any statement to you?” Police Officer Trombetta had answered, “No.”

191.15. Police Officer Hefter, who was interviewed on 18th February 1982, and who had accompanied Police Officer Faulkner to the hospital, did not notice any police officers other than Trombetta and Wakshul in close proximity to the Petitioner. Thus it was left to Police Officer Bell, the police officer who had clearly been identified as the person who had threatened the Petitioner to become a primary source of the alleged hospital confession when he was interviewed on 25th  February 1982. When Inspector Giordano was interviewed in mid-March 1982, he did not report that he or any other officer heard the Petitioner confess. 

191.16. In her initial report to her supervisor, Priscilla Durham states that she showed the police officers and the Petitioner into the Family Room where they had to wait for about 10 minutes before they were able to take the Petitioner into the Emergency Room. At trial, the Police Officer Bell and Priscilla Durham alleged that the Petitioner blurted out this remorseless confession and, on Priscilla Durham's evidence, repeated it in the doorway to the emergency room.

191.17. At trial, Priscilla Durham conceded that she met and spoke with officers from the Sixth Police District virtually every day of the week (6/24/82; 44-45). She also knew and had spoken to Police Officer Faulkner, the last occasion being only about two hours before this incident (6/24/82; 37).

191.18. At trial, Priscilla Durham claimed that the Petitioner shouted the confession twice, once as soon as he was brought through into the emergency area, as he came through the doors (6/24/82; 28; 55) and a second time, immediately before he was taken into the Emergency Room itself (6/24/82; 30). 

191.19. At trial, Priscilla Durham testified that when he made his initial confession, he was uncontrollable, he was screaming and hollering (6/24/82; 59-61).

191.20. At trial, Police Officer Bell testified to hearing the confession only once. "He said it very loud. (6/24/82; 161). Moreover, Police Officer Bell said the Petitioner did not make this confession either just as the Petitioner was being brought into the emergency area and as they laid him on the floor just inside the doors, or immediately before he was taken into the Emergency Room itself. When the Petitioner was first brought into the emergency area and laid on the floor just inside the doors, Police Officer Bell was in the room where Police Officer Faulkner was being attended. Police Officer Bell said that he then walked over to the Petitioner, and then leant down to look at the Petitioner for a few seconds before the Petitioner's alleged outburst (6/24/82; 135; 165). 

191.21. At the PCRA hearing, Police Officer Wakshul claimed that the Petitioner had uttered it once "in a normal speaking voice as far as volume is concerned." (8/1/95; 67). He said that his partner, Police Officer Trombetta, was present, that there were other police officers in the Emergency Room, and that he did not see any hospital personnel present (57).

191.22. At trial, Police Officer Bell said that he was not sure if Priscilla Durham was at the hospital that night (6/24/82; 164). Priscilla Durham claimed that the two of them were next to each other for approximately 30-45 minutes (6/24/82; 82).

191.23. At trial, Police Officer Bell asserted that he was able simply to walk straight up to the Petitioner as if no one else was around (6/24/82; 135-136; 165). Priscilla Durham testified that it was a struggle to be able to get near move in the area since the Petitioner was surrounded by  fifteen to twenty police officers (6/24/82; 56-57; 121).

191.24. Police Officer Wakshul, who was at the Petitioner's side the entire time and had stated in his report that the Petitioner "made no comments", was not called as a witness at the trial, because defense attorney Jackson neglected to subpoena him and  the prosecution told the court that he was on vacation and "not around." (7/1/82; 33). Although Police Officer Wakshul was on vacation, he was in fact at home, waiting to see if he was required to give evidence at the Petitioner's trial. "We were asked not to go away on vacation", Police Officer Wakshul said at the PCRA hearing (8/1/95; 80). Police Officer Wakshul did not leave the City for any length of time at the beginning of his vacation (101). 

191.25. At the PCRA hearing, Police Officer Wakshul also testified that he did not see Police Officer Bell (a man he knew well and easily recognized) among the police officers who were near the Petitioner when he allegedly confessed (23). 

191.26. At the trial, Dr Coletta gave evidence that the Petitioner was critically wounded, that he did not hear any statement from him (6/28/82; 69) and furthermore that he was in no condition to struggle as Priscilla Durham claims: "He was weak. He could move, but he was weak" (73). "I would say he was on the verge of fainting ... in other words, if you tried to stand him up, he would not have been able to stand up" (76). He was also handcuffed (77).

191.27. At the trial, a psychiatric resident, Dr Cudemo, also gave evidence about what she saw whilst the Petitioner was on the floor of the emergency area shortly before he was admitted into the treatment room at about 4.20 am. (6/29/82; 14). She said that she saw a police officer pick up his foot and that the Petitioner then raised his head, his arms and his right leg and emitted "a moan" (23). She said that, shortly after this incident, she was asked by a police officer to leave the emergency area (25). 

191.28. In short, it would be incredible if the Petitioner had made this confession in the first place. The allegation did not surface until two months later and there are three mutually inconsistent and incompatible versions of how, when and in what circumstances the Petitioner allegedly made it.

191.29. Further, in his evidence at the PCRA hearing, Police Officer Wakshul revealed that all of the testimony on the part of the police to this alleged confession was instigated by Assistant District Attorney McGill at a meeting which he attended with the police officers involved in the original prosecution sometime in January or February 1982. According to Police Officer Wakshul,  Mr McGill asked whether anybody present at this group meeting had heard the Petitioner’s alleged confession in the hospital. This was grossly improper of the Assistant District Attorney, he not only invited the police officers to fabricate evidence he told them what to fabricate. All of the police officers’ evidence about this alleged confession is plainly tainted as a result. 

191.30. Into this melting pot goes the further evidence which is now available. Apart from the fact that the Petitioner emphatically denies that he ever made any such confession, the further evidence demonstrates that he had nothing to confess. Equally significantly, the further evidence and, in particular, Arnold Beverly and William Cook’s testimony plainly demonstrate that this entire investigation and prosecution was corrupt. The alleged confession evidence is as tainted by the evidence of corruption as is every other aspect of the prosecution case. 

191.31. The Petitioner repeats herein Paragraphs 27.1 to 27.226 hereinabove, Claim 1, Claim 2 and Claim 4.

CLAIM FOUR : 
THE STATE DESTROYED CRITICAL PHYSICAL EVIDENCE, MANIPULATED AND MISREPRESENTED THE BALLISTICS AND MEDICAL EVIDENCE, AND SUPPRESSED CRIME SCENE TEST RESULTS, IN VIOLATION OF THE FIFTH, EIGHTH, AND FOURTEENTH AMENDMENTS 

tc \l3 "CLAIM FOUR : 
THE STATE DESTROYED CRITICAL PHYSICAL EVIDENCE, MANIPULATED AND MISREPRESENTED THE BALLISTICS AND MEDICAL EVIDENCE, AND SUPPRESSED CRIME SCENE TEST RESULTS, IN VIOLATION OF THE FIFTH, EIGHTH, AND FOURTEENTH AMENDMENTS 
192. The judgment of conviction and sentence of death was rendered in violation of Jamal's rights to a fair and reliable determination of guilt and penalty, as guaranteed by the Fifth, Eighth and Fourteenth Amendments, as a result of the State's destruction of important physical evidence, the State's manipulation and misrepresentation of ballistics and medical evidence, and the State's suppression of crime scene evidence. 

193. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

193.1. In the light of Arnold Beverly’s evidence, it is clear that the Petitioner did not shoot Police Officer Faulkner and that Police Officer Faulkner did not shoot the Petitioner. Neither of them fired a gun at all. His testimony is confirmed by the Petitioner’s testimony and William Cook’s testimony. William Singletary also confirms that Police Officer Faulkner had been shot before the Petitioner even arrived on the scene.

194. At trial the prosecution relied heavily on the fact that Jamal's revolver was present at the scene as supposed evidence of guilt. 

195. In reality, the ballistics evidence is entirely consistent with Jamal's claim that he did not fire his gun that night. 

196. The prosecution's ballistics evidence did not even establish that the gun was fired, much less that Jamal fired it. When law enforcement arrives at a crime scene within minutes of a police shooting, it is a matter of routine for officers and crime scene detectives to examine all firearms for recent firing and to test a suspect's hands for gunpowder residue. [DELETE: The circumstances here leave no doubt that such tests must have been performed in this case. Yet, rather than reveal the negative findings concerning the firing of a gun attributed to Jamal, and the negative findings concerning gunpowder residue on Jamal's hands, body or clothing, law enforcement falsely claimed that none of these elementary tests were performed. INSERT: They should also have taken swabs from Police Officer Faulkner and tested his gun. Trace evidence would have been available on the Petitioner for about four hours and on Police Officer Faulkner for about a day (6/26/82; 55). The explanation offered by Detective Thomas at trial as to why these gun residue tests were not carried out was that he wished to carry out these tests, but he was told by one of the people from the Mobile Crime Detection Unit that they did not have any of the kits (6/29/82; 51-52). However, according to Arnold Howard, several officers came to his home before dawn and took him into custody and the police tested his hands to see if he had fired a gun. 

196.1. Again, Detective Thomas deceived the Court. The reason why the police did not carry out gun residue tests on either the Petitioner or Police Officer Faulkner is that they already knew that the Petitioner had not shot Police Officer Faulkner and Police Officer Faulkner had not shot the Petitioner neither of them had fired a gun at all. 

196.2. The further evidence also explains why the police failed to test the Petitioner’s shoes, trousers and other clothing for Police Officer Faulkner’s blood, despite the fact that the Petitioner had allegedly been standing over him and “blew out Faulkner’s brains” (Dr Hoyer’s evidence at the trial was that Police Officer Faulkner was shot in the face from a distance of less than 20 inches (6/25/82; 166), and despite the fact that they took the time, trouble and effort to carry out obviously irrelevant tests for blood on, for instance, the sweepings from the floor of the Volkswagen (6/26/82; 83-84). The police did not test the Petitioner’s shoes, trousers and other clothing for Police Officer Faulkner’s blood, because they knew that those tests would turn out to be negative and would thereby undermine the prosecution’s case against the Petitioner. 

196.3. For the same reason, the police failed to secure the scene to carry out a full and proper forensic evaluation. At about 8.30 am on 9th December 1981, Linn Washington, a journalist, went to 13th and Locust, having heard the news of the shooting on the radio. There were no police at the scene at all. No barriers were in place to prevent members of the public walking up and down on the sidewalk. Where the shooting had taken place. There was blood on the sidewalk. William Cook’s Volkswagen was still present, unattended and unsecured. Lynn Washington was able to peer  into the Volkswagen. He noticed blood behind the front seat in the footwell for the back seat. This corroborates William Cook’s evidence that he got back into the Volkswagen to look for his documents after he had been struck by Police Officer Faulkner and was bleeding and is in itself corroborated by the fact that blood was found on William Cook’s coat, shirt and sweat shirt (Property Receipt 854919).  At about 4 am. on 9th December 1981, Frank Allen, the owner of the cab which the Petitioner had been driving the previous night, went to 13th and Locust and found his cab parked about 50 feet north of Locust. He went to 13th and Locust, because he had been told by another cab driver that he had found the cab at 13th and Locust, that it was running, that he had taken the key out of the ignition and put it under the seat and locked the cab up (Frank Allen IIR, 12/9/81).

197. The prosecution's own expert admitted that neither the bullet from Faulkner's head wound nor the bullet recovered at the scene could be matched to Jamal's gun. At trial, Mr Paul, said that it was impossible to say whether or not the bullet which was found in Police Officer Faulkner’s head wound had come from the Petitioner’s gun: the most he could say was that it could have come from a .38 caliber gun with the Charter Arms type of rifling (6/23/82; 169), but it could have come from multiples of millions of other weapons (6/23/82; 169). 

198. The Medical Examiner wrote on the first page of his report: "shot by .44 cal," ‑‑ which would rule out Jamal's .38 caliber gun. This fact was never presented to the jury because of counsel's failure. 

199. Moreover, law enforcement discarded a crucial bullet fragment found in the slain officer's head wound. The Medical Examiner measured this discarded fragment and reported this information in his post‑mortem report. All the experts acknowledged such a fragment would normally be preserved, yet in this case the fragment vanished, not to be found in the prosecution evidence, unmentioned in the ballistics reports, and not presented at trial. 

200. There was also a major contradiction in the ballistics report. At the PCRA hearing, it was established by Mr. Fassnacht, a firearms expert, that the State lab report noted that general rifling characteristics on the bullet specimen were unreadable, but then the report stated that a right‑hand twist could be identified. 

200.1. The police and prosecution failed to test the firearm which is purported to be Officer Faulkner’s service revolver to determine whether or not it had been fired. Having failed to do this, the police ballistics lab proceeded to “test fire” the firearm which then made it impossible to determine whether or not it had been fired on the night in question, thus destroying exculpatory evidence. Moreover, it is possible if not likely that the police and/or prosecution have fabricated evidence by falsely claiming that this particular firearm was carried by Officer Faulkner on December 9, 1981. The police ballistics report states that this firearm had dirt and lint in the barrel and chambers, which indicates that it had not been cleaned for some time. Additionally, instead of the standard wood handgrips which come with the it, this revolver was equipped with rubber grips which are too large for it and, as a result, block the hammer from locking back and make it impossible to fire the revolver single-action. It is, to put it mildly, extremely unlikely that Officer Faulkner, who graduated second in his class from the police academy, was finishing up his A.A. degree in Law Enforcement, and was a decorated veteran police officer, would have carried a service revolver in such condition particularly when he was on the graveyard shift in a dangerous area and apparently on patrol alone. Given that early police radio reports stated that the suspects (note the plural) who had shot Officer Faulkner had fled with his gun, it is likely  that a revolver other than the one carried by Faulkner that night has been substituted as part of the frame-up of Petitioner Jamal. Additional evidence for this is supplied by William Cook’s declaration in which he states that, after the shooting, he noticed a gun on the sidewalk and kicked it under his car. Linn Washington’s declaration states that, several hours later, when he arrived at the crime scene, it was completely uncontrolled, no police were present, but Cook’s VW was still parked at the scene.

200.2. At the trial, Anthony J. Paul, the prosecution’s ballistics expert, said that there was no doubt  in his mind that the bullet  found in the Petitioner had come from Police Officer Faulkner's gun (6/23/82; 168). 

200.3. However, the medical and other evidence establishes beyond doubt that Police Officer Faulkner could not have shot the Petitioner.

200.4. The bullet with which the Petitioner was shot entered the Petitioner's upper chest and came to rest in his right lower back (6/23/82; 6.6 - 6.8).The entrance wound was just below the Petitioner's right nipple, around the sixth or seventh thoracic vertebrae, and it came to rest in his lower back, around the twelfth thoracic vertebra (6/28/82; 65-66). The bullet had not struck any bone (67). In other words, the trajectory of this bullet was downwards. 

200.5. To the extent that Dr Tomosa, the prosecution criminalist is to be relied upon, he gave evidence to the effect that the traces of lead on the Petitioner's jacket showed that he was shot from a distance of about 12 inches (6/26/82; 32). 

200.6. If the prosecution witnesses are to be believed, Police Officer Faulkner was shot in the face  after he had been shot in the back, and after he had fallen to the ground, by a gunman who was standing over him. None of them suggest that Police Officer Faulkner could have shot the Petitioner whilst he was still standing, let alone whilst he was standing in a position from where he could fire downwards into the Petitioner's chest or from such close range. According to the prosecution’s alleged eye-witnesses, Police Officer Faulkner was shot in the back whilst he was dealing with William Cook. He did not have his gun out. After he was shot in the back, he fell to the ground.

200.7. Police Officer Faulkner could not have shot the Petitioner from this prone position. The trajectory of the bullet which was found in the Petitioner was from his upper chest to his lower back. The Petitioner would have had to have been doing handstands for Police Officer Faulkner to have shot him in this way from a prone position.

200.8. In any event, as a matter of common sense, the prosecution’s scenario of how Petitioner supposedly shot the police officer does not add up. It is inconceivable that, if someone were standing over Police Officer Faulkner to execute him by shooting him in the face, the assailant would have allowed the police officer time to draw his weapon, bring it round and hold it vertically above himself as he lay there on the ground and then fire it into the assailant's chest from a distance of just twelve inches. Even if the assailant's own hand pointing his own gun had not been in the way, the assailant would have shot Police Officer Faulkner before he could even have begun to have done anything of this sort. None of the alleged eye-witnesses describe the officer making any such movement.

200.9. Moreover, if the assailant fired first into the police officer's face, Police Officer Faulkner would have been immediately completely disabled (6/25/82; 178). Police Officer Faulkner could not have shot the assailant after that first shot in his face. On the other hand, if Police Officer Faulkner shot first, the force of his shot would probably have stopped the assailant in his tracks. Police Officer Faulkner would probably have had the opportunity to fire more than one shot before the assailant recovered, if he was able to recover at all.

200.10. None of the prosecution’s alleged eye witnesses claims to have seen Police Officer Faulkner shoot the Petitioner. 

200.11. Mr Paul's expert opinion is now directly challenged by Arnold Beverly's eye-witness testimony as well William Singletary's, the Petitioner’s and William Cook’s evidence.

200.12. In short, either Anthony J. Paul's expert evidence is wrong, or the Petitioner was shot by another police officer using Police Officer Faulkner's gun, or the gun which Mr. Paul was provided as being Police Officer Faulkner's gun was not Police Officer Faulkner's gun. The poor condition of the gun, as described in Mr. Paul’s firearms examiner report, casts doubt on its being Officer Faulkner’s.

200.13. The evidence relating to the alleged seizure of Police Officer Faulkner's gun and the Petitioner's gun at the scene has always been highly suspect.

200.14. According to the prosecution case, Police Officer Shoemaker and Police Office Forbes were the first police officers on the scene (6/19/82; 166). They claim that they found the Petitioner sitting on the sidewalk with his weapon lying inches away. Police Officer Shoemaker claims that the Petitioner reached for his gun, that he kicked the Petitioner in the throat and that he kicked the Petitioner's gun away, a distance of about a six inches or a foot. He then told Police Officer Forbes to watch the Petitioner whilst he went to assist Police Officer Faulkner (6/19/82; 116-117; 145).

200.15. Police Officer Forbes claims that he picked up two guns ( a .38 caliber Charter Arms Revolver and a .38 caliber Smith & Wesson, the Petitioner's and Police Officer Faulkner's guns respectively) which he claims to have found within feet of the Petitioner almost immediately after arriving on the scene (6/19/82; 154; 162-163).

200.16. At the Suppression Hearing, however, Police Officer Forbes said that, when he picked up the two-inch barrel revolver, it was only a foot away from the Petitioner (6/2/82; 2.4), that he did not see Police Officer Shoemaker kick the Petitioner or his revolver (2.5), that the Petitioner was sitting on the curb of the street in front of the Volkswagen and that Police Officer Faulkner's body was two or three feet behind him (2.13). At the Suppression Hearing, Police Officer Forbes also said that he found the four-inch barrel revolver about 5 or 6 feet away from the bottom of the body of Police Officer Faulkner (6/2/82; 2.7). 

200.17. Both Police Officer Shoemaker's evidence at trial and Police Officer Forbes' evidence at the suppression hearing are contradicted by the contemporaneous evidence. The police radio transcript makes it clear that no police officer at the scene reported to central division that a suspect with a weapon had been found until some 14 minutes after Police Officer Shoemaker and Police Officer Forbes arrived at the scene, despite radio enquiries and flashes that the suspects had fled with the officer's gun.

200.18. Moreover, Inspector Giordano, the ranking officer on the scene, falsely claimed that, whilst the Petitioner was in the police wagon, the Petitioner had confessed to killing Police Officer Faulkner and that he dropped the gun beside a car (6/1/82; 70). It is inconceivable that, as the Ranking Officer at the scene, Inspector Giordano would not have been immediately informed that the suspect's gun was already in the police's possession. He would certainly have been informed before he was taken to see the “suspect” himself.

200.19. Dessie Hightower says that, when the police were carrying Police Officer Faulkner to the police wagon, his gun was still in his holster (6/28/82; 128).

200.20. In his police interview on 22nd March, 1982, Albert Magilton stated that the police were looking for a gun later, just before they attempted to handcuff a black male by the Volkswagen. 

200.21. Police Officer Forbes did not hand in these guns to the crime laboratory until 5:55 am, a full two hours after he claimed that he had recovered them (8/2/95; 124). In the meantime, Police Officer Forbes went to the Roundhouse and made a witness statement timed at 5:25 am. on 12/9/81 (Forbes IIR, 12/9/81). 

200.22. At the trial, Police Officer Forbes claimed that the five spent casings which had been found in the Charter Arms revolver which he claimed that he had found at the scene had been four Winchester .38 caliber +P’s and one Smith  & Wesson. The Firearms Identification Unit Report dated 1/5/82 records that the casings which were removed from the Charter Arms revolver were four Federal fired cartridge cases, caliber .38 Special and  a Smith & Wesson fired cartridge case, caliber .38 Special.

200.23. Whilst Police Officer Shoemaker and Forbes were the only police officers on the scene and Shoemaker was supposedly tending to Faulkner, Police Officer Forbes did not bother to frisk William Cook. Rather, Police Officer Forbes put away his gun and took his eyes off William Cook whilst he allegedly retrieved the Petitioner and Police Officer Faulkner's gun (6/19/82; 162-166). They knew that the Petitioner had not shot Police Officer Faulkner and they knew that they had no reason to be afraid of William Cook. Police Officer Shoemaker used to smoke “weed” (marijuana) at the news stand ran by William cook and Kenneth Freeman at 16th and Chestnut. Moreover, when he testified at the trial, Police Officer Hefter stated that, when he arrived on the scene, Police Officer Shoemaker was just standing over  Police Officer Faulkner, and he was doing nothing to help him (6/21/82; 4.13) Police Officer Heftner did know what Police Officer Shoemaker was doing (6/21/82; 4.14). As far as Police Officer Hefter was concerned, he was the first police officer to try and assist Police Officer Faulkner (6/21/82; 4.14).  Police Officer Faulkner was not pronounced dead until over an hour after the shooting, at about 5.00 am in Jefferson Hospital. 

200.24. This evidence must now of course be considered in the light of William Singletary's evidence, Arnold Beverly's evidence and the rest of the further evidence which establishes that the Petitioner did not shot Police Officer Faulkner at all. It also must be considered in the light of William Cook’s evidence that, after the incident, he kicked the gun which he saw on the sidewalk under the Volkswagen, and Linn Washington’s evidence that when he arrived on the crime scene several hours later the Volkswagen was still parked there, no police were present, and the scene was entirely uncontrolled.

200.25. On the Commonwealth’s case, a total of six bullets were fired at the scene. On the Commonwealth’s case, Police Officer Faulkner fired one bullet which was recovered from the Petitioner’s body. On the Commonwealth’s case, the Petitioner fired five bullets. The Commonwealth’s case is that the Petitioner ran out of a parking lot from the opposite side of the street, as Officer Faulkner attempted to subdue and handcuff Mr Cook.  According to the Commonwealth, Petitioner ran towards Officer Faulkner with a gun drawn and shot Police Officer Faulkner, striking him in the back; the Petitioner then stood over the fallen officer and shot him directly in the face as the officer lay on his back; the bullet struck the officer between the eyes and entered his brain; three other bullets were then discharged from his .38 caliber gun. 

200.26. The bullets and bullet fragments which were found do not fit this scenario. In addition, bullets, bullet fragments and other evidence which should have been found if this scenario is correct were not found. 

200.27. Of the four shots which are alleged to have been fired at Police Officer Faulkner at close range whilst he was supine on the sidewalk, three missed him. If these three bullets were fired into the sidewalk near his prone body, the bullets would have fragmented. In addition, they would have inevitably left evidence of their impacts in the form of marks, damage to the pavement and possibly pavement fragments. Yet, no bullets or bullet fragments or impact sites were identified on the sidewalk in vicinity of Police Officer Faulkner’s head or body. Nor were any bullet fragments or fragments from the sidewalk identified on Police Officer Faulkner’s clothing, head or body. 

200.28. At trial, Police Officer Land said that he found various bullets and bullet parts in and about the doorway of 1234 Locust (6/19/82; 70-72). He found a copper jacket 9 feet to the west of the east property line of 1234 Locust. He found traces of lead residue three feet west of the doorway of 1234 Locust. This was subsequently confirmed to be lead residue by a lead residue wipe test (6/26/82; 35). He found a hole in the westerly door of 1234 Locust from which a lead projectile was taken. He found a lead fragment in the vestibule inside 1234 Locust, six feet eight inches from the west wall of  this vestibule. A piece of glass in the upper right portion of the door was broken. He found lead fragments three feet west of the front door of 1234 Locust.

200.29. Even if the copper jacket which was found 9 feet to the west of the east property line of 1234 Locust can be accounted for on the basis that it was part of the bullet which entered Police Officer Faulkner’s back and exited his neck, this still leaves the evidence of the three separate bullets which were found in or about the doorway of 1234 Locust to be accounted for. They cannot be the same bullets.

200.30. This means that if the prosecution scenario is combined with the physical evidence which was found at the scene and the evidence contained in the postmortem report, there were more bullets fired than can be explained by  the prosecution case against the Petitioner. On this basis, eight  bullets were fired  at Officer Faulkner: one which was recovered from the officer’s head wound, one which entered Police Officer Faulkner’s back and exited his neck, three which were fired into the sidewalk near Police Officer Faulkner’s head or  body, and three which were fired towards the area around the front door of 1234 Locust. However, Petitioner’s 5-chambered revolver could only hold five bullets.

200.31.  Moreover, other  evidence suggests that, on the prosecution case, at least one more bullet must have been fired at the scene by a person or persons other than Police Officer Faulkner.

200.32. There were three holes identified in Police Officer Faulkner’s jacket (Memorandum from the Laboratory Division, Criminalistics Unit, to Homicide Division dated 1/7/82 containing the results of examinations and analyses on the evidence described in various property receipts, including Property Receipt #854917). Three holes are identified in Police Officer Faulkner’s jacket. Hole “A” is an entrance hole in the center back of the jacket 19 cm. down from the collar seam. Hole “C” is an entrance hole at the right front shoulder area, through the collar and fabric of the jacket, but not completely through the garment. Hole “B” is an exit hole at the upper right back collar area, through the collar and fabric of the jacket but not completely through the garment. 

200.33. Hole “C” and Hole “B” are the entrance and exit holes respectively for yet another bullet which entered Hole “C” at the right front shoulder area, traveled on inside of the lining of the jacket under the outer fabric and exited upper right back collar area at Hole “B”.

200.34. The gun identified as the Petitioner’s and allegedly recovered at the scene of the 9th December, 1981 shooting only  has five chambers, thus it could not have fired more than five shots.  The fact that more than five bullets  were fired at the scene by a person or  persons other than Police Officer Faulkner means that more than one person was involved in the shooting of Police Officer Faulkner. If more than one person was involved in the shooting of Police Officer Faulkner, this completely destroys the whole prosecution scenario of how and why  the Petitioner supposedly  shot Police Officer Faulkner. However, it is completely consistent with Arnold Beverly’s account of how he and at least one other person were involved in the shooting.
200.35. In short, it is clear that the State fabricated evidence about where and when Police Officer Faulkner and the Petitioner’s guns were found and the allegation that either of them had been fired at the time at the time when they were found. The State deliberately suppressed the physical evidence that neither the Petitioner nor Police Officer Faulkner had fired their guns that night. The State fabricated, manipulated and misrepresented the ballistics, medical and physical evidence to suggest that the Petitioner had shot Police Officer Faulkner. The State also fabricated, manipulated and suppressed the relevant eye-witness testimony. The Petitioner repeats Paragraphs 27.1 to 27.226,  Claim 1 and Claim 2. The State fabricated, manipulated and misrepresented the ballistics, medical and physical evidence to suggest that Police Officer Faulkner shot the Petitioner. The State also fabricated, manipulated and suppressed the relevant eye-witness testimony. The Petitioner repeats Paragraphs 27.1 to 27.226,  Claim 1 and Claim 2. 

200.36. The State’s suppression, destruction and fabrication of evidence violated Petitioner Jamal’s Fifth and Fourteenth Amendment rights to a fair trial and due process of law
CLAIM FIVE : 
THE COMMONWEALTH FAILED TO DISCLOSE GOVERNMENT POLITICAL SURVEILLANCE FILES DEMONSTRATING LONGSTANDING POLICE BIAS AGAINST JAMAL, IN VIOLATION OF THE FIFTH, EIGHTH AND FOURTEENTH AMENDMENTS 

201. Jamal's rights to fair and reliable determination of guilt and penalty, as guaranteed by the Fifth, Eighth and Fourteenth Amendments to the United States Constitution, were abridged by the State's failure to disclose police surveillance files of Jamal which would have substantiated Jamal's claim of bias in the investigation. 

202. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

203. Law enforcement also failed to disclose evidence suggesting why police would manipulate, manufacture and suppress evidence to build a case against Jamal ‑‑ for Jamal was well‑known by law enforcement, as he was a highly visible critic of Philadelphia police brutality and was perceived to be allied with, if not a member of, the "Move" organization.

204. Bias in the investigation is deemed to be evidence which is materially favorable to the defense. Evidence that law enforcement had surveilled Jamal, particularly in the context of Philadelphia's highly‑charged racial climate, provides the needed context to fully understand the motivation and the heightened desire to build a case against Jamal ‑ even to the extent of using falsified evidence. 

205. At the time of his arrest, Jamal was a young, prominent journalist and activist known as the "Voice of the Voiceless" for his trenchant reporting on racial issues in Philadelphia. He was perceived to be sympathetic to, if not a member of, the MOVE organization. In the late 1960's, as a teenage member of Philadelphia's Black Panther Party chapter, Jamal had been a target of police hostility, surveillance, and harassment ‑‑ despite the fact that he engaged solely in constitutionally protected speech, writing, and activism, and had no criminal record prior to the instant charges. 

206. The police awareness of Jamal continued as he became a renowned journalist in the late 1970's, especially because of his perceived support of the MOVE organization. In fact, in the summer of 1981 (just months before his arrest), Jamal attended the sentencing of nine MOVE members convicted of killing a member of the "stakeout unit" of the police department. Members of the police department, including stakeout unit members who were among the first to arrive at the scene of P.O. Faulkner's shooting, attended that sentencing as well. 

207. In 1980, Jamal was elected chair of the Philadelphia chapter of the Association of Black Journalists, and in January 1981 Philadelphia magazine touted him as one of the rising stars in Philadelphia. 

208. Alphonse Giordano, the police inspector in charge at the crime scene (who resigned from the police force on the first business day after Jamal's trial and then pled guilty to federal corruption charges) knew Jamal through police surveillance of the Black Panther Party going back to the early 1970's. 

209. Police withheld files showing that Jamal had been subjected to police surveillance because of his political activities. 

210. At the PCRA hearing, Jamal presented over 600 pages of authenticated FBI files showing he was subjected to Philadelphia police surveillance since the late 1960's when, as a teenager, he helped to found the Philadelphia chapter of the Black Panther Party. 

211. These FBI files establish that the Philadelphia police actively engaged in this surveillance and maintained their own files on Jamal. 

212. The police files would show not only police bias, but also that despite constant surveillance, Jamal engaged in no criminal activity. In that respect, this evidence would have been relevant on the issue of mitigation in the penalty phase. (See Claim Twenty‑two, infra) 
CLAIM SIX : 
PETITIONER WAS DEPRIVED OF HIS CONSTITUTIONAL RIGHTS UNDER THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS DUE TO DEFENSE COUNSEL'S PREJUDICIALLY DEFICIENT PERFORMANCE DURING THE GUILT PHASE

213. Jamal was deprived of his right to a fair and reliable determination of guilt and penalty, and to the effective assistance of counsel, as guaranteed by the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, because of defense counsel's prejudicially deficient performance at the guilt phase ‑‑ including, but not limited to, counsel's failure to obtain the critical assistance of a ballistics expert and pathologist; counsel's failure to obtain the complete services of an investigator; counsel's failure to serve as a zealous and minimally prepared advocate during trial; counsel's failure to investigate, prepare and present an affirmative defense of innocence; and counsel's failure to expose the flaws and vulnerabilities in the prosecution's case. These failings singly and cumulatively resulted in a total breakdown in the adversarial process, prejudicing petitioner's case. 

214. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

A. 
Jackson's Lack Of Experience In Capital Litigation And Recent Entry Into Criminal Practice 

tc \l3 "A. 
Jackson's Lack Of Experience In Capital Litigation And Recent Entry Into Criminal Practice 
215. Attorney Anthony Jackson (Jackson) was appointed by the Philadelphia Court of Common Pleas to represent Jamal on December 15, 1981, approximately one week after Jamal's arrest. At the time, Jamal was recuperating in a hospital from a gunshot wound received at the scene of the incident in question. 

216. At the time of Jackson's court appointment to represent Jamal, he had no prior capital litigation experience, had spent the most recent five years of his seven‑year career in civil practice (apparently not even in trial litigation), and was in the midst of attempting to set up a solo private practice after having spent three years as a full‑time administrator of a not‑for‑profit civil law office. 

217. Jackson's nascent practice was undercapitalized and lacked a support staff. He shared an office and a secretary with another attorney. He was unable to formally open an office until three weeks after he accepted the appointment to represent Jamal. 



218. Jackson was suspended from the practice of law in or about 1992, and was disbarred sometime thereafter. On information and belief, this was because of commingling of funds and drug abuse. (Although this information was known to attorneys Weinglass and Williams they did not question Jackson about this at the PCRA hearing, nor did they endeavor to obtain discovery from the disciplinary board for attorneys concerning the specific facts underlying his suspension/disbarment.)

219. Jackson knew or reasonably should have known that he was not prepared or able to undertake a case of this magnitude and complexity. Moreover, it was obvious that this case required more resources than Jackson could muster, especially in view of the contested scientific issues in the case. 

220. When he testified during the PCRA hearing, some 13 years after the trial and at a time when he had been suspended from the practice of law, he could not recall if he had taken a capital case to the penalty phase before or after his appointment, opining that there might have been "one or two," but he could not "put it in time sequence." Since Pennsylvania did not restore the death penalty until 1978, while counsel was still employed full time in the public interest law office, it appears that Jamal's case was Jackson's first exposure to capital litigation. 

221. The transition from being an administrator of a public interest office to being defense counsel in the most highly‑charged capital case in the city of Philadelphia in over a quarter century caught Jackson unprepared professionally and financially. The task of handling this capital case, while simultaneously trying to launch his fledgling law practice by generating other clientele (which was time consuming), overwhelmed his ability to prepare adequately for trial. His inexperience, his lack of personal funds, and his unabashed lack of commitment to the case led to his failure to retain essential expert witnesses and led to the early loss of an investigator. As a result, favorable evidence ‑‑ indeed, evidence pointing squarely to Jamal's innocence ‑‑ never reached the jury; Jamal reasonably lost confidence in Jackson, resulting in a total breakdown in the attorney‑client relationship; and the prosecution's vulnerable theory of the case was never genuinely tested within a truly adversarial process. 

222. In short, Jackson's inexperience and inability to devote himself to Jamal's highly defensible case doomed the trial to a one‑sided, untested version of events. Moreover, Jackson’s abysmal performance at trial – as well as his obvious connivance with Judge Sabo and Prosecutor McGill in the in camera sessions in which, inter-alia, he suggested that his own client, Petitioner Jamal, be ejected from the courtroom; stipulated to removal of a Black woman juror from the jury who had been selected by Jamal when the alternate slated to replace her, Mr. Courchain, had unsuccessfully been challenged for cause and by peremptory after having acknowledged his pro-prosecution bias; and actively game-planned with judge and prosecutor how to sabotage any “ineffectiveness of counsel” claims that Jamal might later raise – make it clear that he lacked not only the experience but the backbone necessary to take on both prosecutor and judge in the aggressive manner necessary to expose and defeat the frame-up of his client. While the District Attorneys’ Office cynically argues that Jackson wanted to win Jamal’s case in order to advance his legal career, the truth of the matter is quite to the contrary, since the client population for Anthony Jackson, as a young Black criminal defense attorney, obviously lacked the necessary funds to hire him except in rare and isolated cases, developing if not simply maintaining his fledgling law practice depended upon getting court-appointed cases from Philadelphia judges like Judge Sabo. It he had actively and aggressively taken Sabo and the prosecutor on, and put on a real defense directed to exposing a prosecutorial and police frame-up, his legal career in Philadelphia would have been over before it ever got started because he never would have received any court-appointed cases thereafter. He would have been famous and out of business overnight. And it would have been equally obvious to Mr. Jackson, having spent a brief stint as an Assistant District Attorney, that after having successfully attacked and exposed a police and DA-manufactured frame-up in a capital case, he would never get any decent plea bargains – or even the time of day – from any Philadelphia prosecutors. Instead, they would make his life miserable and destroy whatever slim chance he might theoretically have had of developing a base of fee-paying private clients by forcing him to try every case (financially impractical for an attorney with clients of limited means who can only afford flat fees based on the assumption there will be no trial) or to plea every client straight up (guaranteed to brand the attorney very quickly with an atrocious reputation in the community for the deplorable results of his efforts).

B. Jackson's Deficient Performance During The Pretrial Phase 

tc \l3 "B. Jackson's Deficient Performance During The Pretrial Phase 
1.
Initial Stages Of The Pretrial Phase .

223. Jamal's case was evidently a low priority for Jackson. In his first scheduled court appearance, Jackson sought a continuance of the preliminary hearing because he had to go to Manhattan on an unrelated matter. 

224. At the preliminary hearing on January 5, 1982, Jackson did not know such rudimentary facts as that Jamal's brother was a co‑defendant; so obvious was Jackson's deficient performance, the court admonished him to "spend a little more time on the case." 

225. The time that counsel allocated to Jamal's case during the first four months of his appointment was devoted only to filing of routine pretrial motions and attending routine court appearances. In Jackson's own words, there was "very little time to do very much else but to file all of these motions and argue the motions themselves." 

226. There was one area where Jackson's efforts were acceptable; but even that instance later betrayed Jackson's virtual abandonment of Jamal's case. Jackson called two prominent citizens to testify at a bail hearing: State Senator Milton Street and State Representative David Richardson. They provided detailed testimony in regards to Jamal's positive character. Yet, Jackson was so thoroughly ill‑prepared and overwhelmed, he never called any witnesses during the penalty phase of the trial. At the least, a minimally competent attorney would have called these two prominent citizens to testify in Jamal's behalf, as their power as witnesses had been amply proven. 

2. 
Counsel's failure to obtain the services of experts and an investigator 

227. Jackson failed to marshal the resources necessary for a meaningful defense at the trial. He proceeded to trial without the assistance of a pathologist, ballistics expert, and investigator, all of whom were crucial to the defense. 

228. Counsel's failure to obtain the assistance of experts and an investigator resulted from his failure to make reasonable efforts to secure the necessary funding from the court. 

229. At the time, the practice in Philadelphia, with respect to payment for professional services by experts and investigators in indigent capital cases, was for the court to set a base fee of $150 per expert or investigator. After trial, counsel would submit an application to the court for payment of the rest of money owed to the retained expert and/or investigator. Under this system, defense counsel either convinced experts/investigators to provide their services and wait for payment after trial, or paid for their services and sought reimbursement as part of defense expenses after trial. 

230. Realizing that he could not afford to front money to pay the experts pending reimbursement long after the conclusion of trial, and having no success in convincing experts to wait for payment, counsel appealed to the court on January 20, 1982, to authorize interim payments. The request was denied, but the court suggested that if he filed a memorandum of law supporting his need for interim payments, the court would reconsider the request. Jackson never seized the opportunity presented; he failed to file the motion. 

231. Jackson let two months pass by. On March 18, 1982 ‑‑ some 90 days after his appointment as petitioner's counsel ‑‑ Jackson approached the court for funds to hire an investigator. As shown in the record, he was given the chance to secure additional funds through periodic submission of itemized bills. 

THE COURT:
 ... What experts are you talking about? 

MR. JACKSON: 
Well, I need an investigator.

THE COURT: 
You can give him his initial payment on one hundred and fifty   dollars and let him submit an itemized bill and submit it with your pay   petition.  

MR. JACKSON: 
But again, Your Honor, I am back to the same problem....  

THE COURT: 
If it's necessary, you can submit itemized bills from time to   time.  

MR. JACKSON: 
Would I submit them to you, Your Honor?  

THE COURT: 
Before trial, yes.  

MR. JACKSON: 
And that would be for each of the experts that I need   additional funds for?  

THE COURT: 
Yes, but you're going to have to justify them with itemized   bills for the work done. 

232. Jackson never took up the Court's suggestion to get the itemized bills if he wanted the court to approve additional money for an investigator and expert assistance. He returned empty‑handed to court on April 1, but was again given an opportunity to deviate from normal practice and secure more money for expert services prior to trial.   


THE COURT: 
Now on the increase in costs, I will sign an order granting the   normal amounts that our policy allows. I'm leaving the question open, however,   to this extent: if your experts give you an itemized bill, I will consider   that [increase] at that point....If you hire an expert and he has to do   extensive work, have him submit an itemized bill t that effect. And you can do   that before trial.   


MR. JACKSON: 
Okay, your Honor. But it hasn't worked thus far. I haven't   been able to secure the experts that I need, sir, because of the money   problem, I really haven't. There has been no expert that I can get, other than   the investigator.   





THE COURT: 
Go out an get your best expert and tell him to give you bills.   You know, it you're going to have your eyes examined you would ask the doctor   what he's going to charge you. 

233. Four weeks later, Jackson had still not submitted billing estimates, nor had he retained any experts. On April 29th, Jackson returned to court and once again was given the chance to submit itemized bills for interim payments to experts.   

MR. JACKSON: 
I have not been able to obtain a pathologist, Your Honor, for   the fee you have indicated thus far. ...

 





If this court would insure the matter of payment, I believe that I might be   able to secure one...

 





Would I be permitted to direct the pathologist to contact this Court in   that respect? ... 

234. The court again responded by instructing Jackson to get "an estimate as to what they need for the work and submit their bills to me with your pay petition also ... and do that pretty fast ... within a matter of hours after you give me the material I'll give you an answer." 

235. Jackson never submitted the estimate. The PCRA court found that defense counsel "never requested funds for a pathologist before or during trial." 

236. Confronted at the PCRA hearing with his numerous failures and missed opportunities to secure funding for needed experts and investigative assistance, Jackson was quite candid in his assessment of his own performance: "I was ineffective in getting money." 

237. Jackson also revealed at the PCRA hearing his personal attitude toward the Philadelphia trial courts in regards to securing money. He felt that the whole process was a charade and efforts to secure funding was akin to playing a game which typically left the defense the loser. This attitude, whether warranted or simply a justification to masquerade his own frustrations and recognition that he had no business taking on the responsibilities of this case, explains Jackson's lackadaisical efforts to secure funding for necessary expert and investigative assistance. 

3. 
Jackson's deficient pretrial preparation and Jamal's decision to proceed pro se

238. On May 13, 1982 (less than a month before trial), Jamal reluctantly decided to represent himself. This decision was to have huge repercussions on the trial proceedings. As discussed below and in Claim Eleven, infra, the trial court did not fully respect Jamal's right to proceed pro se, which led to Jackson being thrust unexpectedly into the lead role and Jamal being banished repeatedly from his own trial. The ripple effect of Jackson's lack of experience and commitment to Jamal's case during the pretrial phase was profound indeed. 

239. Throughout the pretrial phase of the case, Jamal endeavored to assist Jackson in preparing a viable defense to charges he vigorously denied. 

240. Jamal concluded that his life was in the hands of inadequate counsel on the day that Jackson unsuccessfully sought to have a second attorney assigned to the case because he was not, and could not be, prepared for trial. He cited commitments to "other trials ... [and] matters that are still outstanding" as the basis for seeking relief. 

241. Jackson was forthright about his lack of preparation and lack of ability to meet the challenge of handling this capital case. Hearing Jackson announce in open court that he was in need of assistance and ill‑equipped to handle this case, and fearing that matters were getting dangerously out of hand, Jamal reluctantly decided to assume control of his own defense. Jamal made it clear to the court that he had been willing to work closely with Jackson, but that Jackson's lack of commitment to his case had led to a total breakdown in his relationship with him. 

242. Jackson was appointed as back‑up counsel over his vehement protest. In the remaining few weeks leading up to trial, Jackson did absolutely nothing. On June 1, with trial less than one week away, Jamal complained to the court about "the lack of willingness on the part of Mr. Jackson to function in [the] role" of back‑up counsel. 

243. Based on the totality of the circumstances, including, but not limited to, Jamal's and trial counsel's representations, the trial court's observations, and trial counsel's previous deficient representation of Jamal, the trial court knew or reasonably should have known that during the time that Jackson was forced to remain as back‑up ‑‑ a period of five weeks ‑‑ Jackson did nothing to represent Jamal or otherwise discharge his duties in that capacity. Jackson did not inquire of the trial court whether he was expected to do anything in preparation for trial. 

244. With actual or constructive knowledge of Jackson's complete failure to undertake any steps to protect Jamal's interests during the interim that he was appointed as backup counsel, the trial court abruptly and unreasonably rescinded Jamal's pro se status on the day scheduled for the parties' opening statements, and ordered Jackson to proceed in Jamal's stead as his attorney. Under compulsion of the trial court's order, Jackson resumed his status as the attorney for Jamal, and ineffectively represented him throughout the remaining trial proceedings, and the formal imposition of the death sentence. 

C. 
Counsel's Failures At Trial 

tc \l3 "C. 
Counsel's Failures At Trial 245. Thrust in the role of back‑up counsel with the belief that Jamal would prepare for, and conduct, the trial proceedings for the defense, Jackson did nothing that a minimally prepared trial lawyer is expected to do to prepare for trial. He did not devise a trial strategy; did not interview witnesses; did not prepare examinations, opening remarks and voir dire topics; did not target evidentiary issues to research; did not subpoena witnesses; did not consult with his client; did not familiarize himself with the case file; did not consider avenues of attacking the prosecution's case; and did not assemble evidence to present to the jury that pointed squarely to Jamal's innocence. 

246. Jackson's failure to do any meaningful work on Jamal's case, once he was appointed as back‑up counsel, had the endorsement of the trial court. The trial court expressed the view that being back‑up counsel "isn't a very difficult job. . . . It doesn't require too much to represent someone as back‑up counsel." 

247. Jackson, in essence, wrongly assumed that as back‑up counsel, he was absolved of all obligations to prepare for trial (an erroneous assumption that was fostered by the trial court). This assumption proved catastrophic. 

248. Thrust in the role of lead counsel at the time the prosecutor was to give his opening statement, Jackson was caught completely by surprise. Panicked, Jackson tried to convince the trial court and the Pennsylvania Supreme Court to relieve him of this unwanted burden. In the end, having failed to prepare even modestly for this capital trial, Jackson lurched forward in the litigation making life‑and‑death decisions serendipitously. Much of Jackson's actions in court were spontaneous reactions to events as they occurred, which is hardly the way a trial lawyer should handle a case. 

249. Jackson's serendipitous, and wholly inadequate, approach to the trial ‑‑ an approach colloquially known as "winging it" or "shooting from the hip" ‑‑ was foreshadowed well before trial began. 

250. The most obvious illustrations of Jackson's spur‑of‑the‑moment decision‑making rest with his decisions to call Wakshul and Kordansky as witnesses. These two important defense witnesses were sought to testify at the moment that Jackson needed them on the stand. He made no effort to secure their attendance before it came time to put them in the witness box. The result of Jackson's "winging it" approach was that these witnesses were never part of the evidentiary mix for the jury to consider. 

251. At the preliminary hearing in January, 1982, the court admonished Jackson to devote more attention to the case, as Jackson's gaps in knowledge were transparent. 

252. His pleas for allowance of a "second seater" at trial reflected his desperation. 

253. His cynical, defeatist attitude toward the possibilities of securing expert and investigative services bespoke a broader dispirited attitude toward the case, which culminated in Jackson's unconscionable (and flawed) admission to Judge Sabo, in the midst of trial, that he saw no defense to the case. 

254. Before trial commenced, Jackson informed the court that he was having a "problem" in organizing the "reams and reams of material" in Jamal's case. He frankly acknowledged: "I have . . . some reservation as to whether or not I can properly be prepared." 

255. At the post‑conviction hearing, Jackson candidly acknowledged, "I didn't do any investigation in this case." 

256. Nor did trial counsel interview any witnesses, including those he put on the stand. 

257. Jackson recklessly examined two pivotal defense witnesses ‑‑ Dessie Hightower and Veronica Jones ‑‑ without talking to them beforehand. 

258. In one instance, while questioning Veronica Jones, the trial court asked Jackson "where are you going?" Jackson, stunned by Jones's retraction of seeing two men flee the scene, admitted that he "never talked to her before." The trial court then advised Jackson to take a recess and "take her outside and talk to her and interview her." 

259. Jackson's practice of calling defense witnesses without first interviewing them extended to numerous other witnesses, including Dr. Anthony Colletta (Jamal's treating physician) and character witnesses, such as Sonia Sanchez who was subjected to a harsh cross‑ examination that Jackson could have foreseen if he had interviewed her prior to her testifying. 

260. Jackson's failure to prepare witnesses brought an admonishment from the trial court that the State would be allowed to enter into proscribed lines of questioning of defense witnesses if counsel negligently "opened the door" for the solicitation of such questions in direct examination. 

261. In the post‑conviction hearing, Jackson acknowledged that he had not reviewed the medical examiner's report which contained a notation indicating that the bullet that killed Officer Faulkner came from a .44 caliber gun, even though his client was charged with killing the officer with a .38 caliber gun. 

262. Jackson apparently never reviewed the medical examiner's report because he lost it. The record reveals that the loss of discovery material in Jamal's case was a persistent problem. On April 29, 1982, approximately a month before trial, the district attorney was alerted to the fact that Jackson had "misplaced a few statements and some photographs." On June 29, 1982, in the midst of the defense case, Jackson sought out the district attorney again for additional "statements in reference to witnesses" which he had lost. 

263. Jackson was quite blunt in his assessment of the state of the defense: "No money, no investigation, no experts, no prior preparation of witnesses." His failings, singly and cumulatively, had a substantial and injurious effect and influence on the jury's determination of the guilt and penalty phase verdicts. Critically, viable attacks upon each aspect of the State's case ‑‑ the confession, eyewitnesses, and physical evidence ‑‑ were never made. Had the State's case been subjected to meaningful adversarial testing, there is a reasonable ‑‑ indeed, compelling ‑‑ likelihood that the outcome would have been different.

 
1. 
Counsel's failure to obtain experts resulted in the jury having a distorted view of the physical evidence in the case 

a. 
The prejudice caused by failing to obtain a pathologist 

264. After reviewing the medical evidence in petitioner's case, John Hayes, M.D., an associate medical examiner from New York City, testified at the PCRA hearing that the defense would have been well‑served by the assistance of a forensic pathologist at trial. Critically, the testimony of a forensic pathologist would have shattered the credibility of the prosecution's star witness against Jamal and debunked non‑expert testimony solicited by the prosecution to explain a glaring discrepancy in the physical evidence. 

265. The prosecution's chief witness, Cynthia White, testified that Jamal's wound was caused by a falling Officer Faulkner who fired a shot upward toward a standing Jamal. White's testimony was crucial to the State because only she, of all the eyewitnesses, claimed to have seen the critical moment when Jamal supposedly shot Officer Faulkner. Dr. Hayes testified that her account of the shooting was medically impossible since the course of the bullet trajectory through Jamal's body was angled sharply downward. 

266. Apparently, the prosecution knew that White's account was highly problematic. In an effort to make sense of her story, the prosecution questioned on cross examination Jamal's non‑expert medical witness, Dr. Colletta, getting him to speculate that the path of the bullet might have been altered by a ricochet off one of Jamal's ribs, causing it to tumble in a downward direction. This speculation (which should not have been permitted under the Frye test) could easily have been shown, through the testimony of a competent pathologist, to have no valid basis in the evidence. Dr. Hayes testified that there was no indication of any damage to a rib, and thus no medical support for the speculation concerning a ricochet or tumble. 

267. Without a defense pathologist, the jury was left only with this specious speculation and likely regarded it as a competent expert opinion. 

b. 
The prejudice caused by failing to obtain a ballistics expert

268. After reviewing the ballistics evidence in the petitioner's case, George Fassnacht, a firearms expert, testified at the PCRA hearing that the assistance of a ballistics expert "very well could have affected the outcome of the trial." The cornerstone of the State's physical evidence was Jamal's gun, found at the crime scene, which the State argued was the murder weapon. The only physical evidence proffered in support of this argument were the general rifling characteristics of the bullet allegedly removed from Officer Faulkner. 

269. At trial, the State's firearms expert testified that the general rifling characteristics of that bullet had a "right‑hand direction of twist" consistent with Charter Arms revolvers, the make of firearm owned by the petitioner. Further, the State's expert testified that Charter Arms revolvers created eight lands and groves on bullets fired from them, and connected this information to the bullet removed from Officer Faulkner. 

270. Fassnacht testified that if the defense had obtained a ballistic's expert, the testimony of the State's expert could have been discredited by the internal contradictions of his findings in his own report. Fassnacht testified that the police ballistics report stated that the bullet's general rifling characteristics were "indeterminable" but "then in the next breath and the same line it gave one of the general rifling characteristics as being right‑hand direction of twist." 

271. A ballistics expert called by the defense could have established for the jury that not only was there no support in the record for the State expert's testimony about lands and groves, but the record also contradicted the State's expert's testimony that a "right hand direction of twist" was characteristic of the bullet removed from Officer Faulkner. Further, a ballistics expert could have clarified for the jury that a right hand direction of twist is a characteristic of half the firearms sold in the country. 

272. Fassnacht also testified that he found it remarkable that the police claimed not to have conducted other simple "crime scene" tests to determine whether Jamal's gun had been fired and whether Jamal had fired it. Fassnacht testified that, in his opinion, these were strange and curious omissions in a first degree murder case involving the shooting death of a police officer, and should have been placed before the jury by a qualified firearms expert. The import of this testimony would be that law enforcement was suppressing key evidence that virtually exonerated Jamal (a claim that should have been considered in tandem with the evidence concerning the fabricated confession). 

2. 
Counsel's failure to retain an investigator resulted in the jury having a distorted view of the eyewitness accounts
273. An investigator's services were crucial in this case. The shooting took place in the midst of Philadelphia's downtown red‑light district as bars were letting out. The street was relatively crowded and frequented by transients. Although the police interviewed numerous witnesses, no discovery was provided until March 1, 1982, almost three months after the shooting, and the witness statements disclosed were redacted to remove the witnesses' addresses and telephone numbers. 

274. With no investigator, Jackson was totally dependent upon the prosecution for access to the witnesses. When Jackson requested access from the prosecutor, he was told that the witnesses did not want to speak with him, did not want to testify, or they would be harmful to the defense. 

275. At the PCRA hearing, Robert Greer testified that he had been initially retained by counsel to work on Jamal's case, but had to stop his work after billing 22.5 hours because of lack of payment. Greer had 35 years of experience in law enforcement and worked for some of the best trial lawyers in Philadelphia. Of the 60‑70 witness interviews the police had ostensibly conducted, he was only able to locate and interview just two persons before he left the case. These persons were the only individuals whose addresses the prosecution had inadvertently failed to remove from their statements ‑‑ a practice followed with respect to all other witnesses and which Greer had never before seen. Greer testified that, in his opinion, all of these potential witnesses should have been interviewed, especially the 13‑15 civilian witnesses who had information about the case. If given the time and resources, Greer was confident that he could have found them. 

276. Because Greer was unable to complete his investigation, four other witnesses to a fleeing third person ‑‑ William Singletary, Deborah Kordansky, Robert Chobert, Veronica Jones ‑‑ were either not called or not properly presented. 

277. William Singletary testified at the PCRA hearing that not only did he see someone flee in the direction of the alleyway, but that this person shot Officer Faulkner. He further would have testified that Cynthia White, the State's only eyewitness who claimed to have seen Jamal pull the trigger, was nowhere near the crime scene, and actually came up to him after the shooting to find out what had happened. 

278. Deborah Kordansky testified at the PCRA hearing that she saw a man running eastward on the south side of Locust Street just after the shooting. Her testimony would have corroborated that of Dessie Hightower, the only defense eyewitness at trial, who also observed a person running east immediately after the shooting. When Jackson tried to secure her attendance at the moment he wanted her on the stand (a reflection of Jackson's serendipitous approach to the trial), he told the trial court that he could not retrieve her because he had no money to pay an investigator to assist him. 

279. Robert Chobert also told police in his initial interview after the shooting that he too had observed a black male flee eastward. A prompt interview by Greer would have locked‑in Chobert's on‑the‑scene account of the fleeing man, thus making it more difficult for Chobert to retreat from his initial police statement. 

280. Veronica Jones told interviewing detectives that she saw two black males "jogging" away from the scene shortly after the shooting. Like Chobert, she retracted her testimony at trial due to police pressure. As with Chobert, an investigative interview would have further "locked‑in" her initial police interview statement. At the least, an adequate investigation would have alerted Jackson to the possibility of Jones altering her testimony in light of her trouble with the law at the commencement of trial. Armed with this information, the defense could have properly cross‑examined Jones and shown the jury why her initial statement to the police was more believable. 

281. Moreover, because Greer's investigation was cut short on account of counsel's failure to secure funds for his services, Arnold Howard and actual physical evidence of a third person linked to Officer Faulkner's shooting was never brought to the jury's attention. 

282. Had Howard been interviewed by an investigator prior to trial the defense would have presumably known that his temporary drivers license had been found on Officer Faulkner’s body after the shooting; that Howard had been arrested and placed in a line-up; that Kenneth Freeman had also been at the police station, in a line-up and picked out of the line-up by Cynthia White.

3. 
Counsel's failure to prepare for trial resulted in the jury not hearing highly favorable evidence to the defense, but being exposed to evidence that was deeply prejudicial 
283. In failing to prepare for trial, Jackson counsel's performance proved to be prejudicial to his client in every conceivable way. 

284. Probably the starkest illustration of Jackson "winging it" through the trial is his failure to secure the attendance of P.O. Gary Wakshul ‑‑ the officer who was in a position to hear Jamal confess, but reported that he had "made no comments" ‑‑ or his partner (P.O. Stephen Trombetta), who also never reported hearing a confession and yet was in a position to hear remarks by Jamal. Because he failed to subpoena and produce Wakshul and Trombetta, the jury never learned how the "confession" first surfaced two months after the shooting when Jamal decided to sue the police for brutalizing him on the night of arrest. Critically, the jury never learned how, in his first two interviews, prior to Jamal bringing suit, Wakshul had reported that Jamal was silent. 

285. Perhaps most importantly, the failure to call Wakshul deprived the defense of exposing how utterly absurd the confession evidence really was, as Wakshul actually justified his belated disclosure of hearing a confession (64 days after it was allegedly made) with the outrageously absurd excuse that he had no idea of its importance until he was asked directly about it. That patently perjurious excuse for not telling investigators about a highly memorable confession would have marked a critical turning point in the trial, as it would have caused the jury to view the prosecution with a particularly jaundiced eye. 

286. Moreover, Jackson knew or should have known that the State's medical examiner's report indicated that the bullet removed from P.O. Faulkner was .44 caliber, and that a fragment of the bullet had disappeared. Jackson could have used the State's own pathology report to directly challenge the prosecution's theory, with devastating effect, that Jamal's .38 caliber revolver was the murder weapon. At minimum, cross‑examination would have caused the jury to question the reliability of the dubious scientific underpinnings to the prosecution's case. 

287. Jackson never launched the necessary attack on witness Chobert's credibility by showing his motive to favor the prosecution. Although the prosecution suppressed its own secret favors to this witness, Jackson could have questioned Chobert on his being on felony probation and being in violation of probation for driving his taxi on a suspended driver’s license to establish bias, since Chobert was facing 30 years in state prison if he were prosecuted for violating probation. The prosecution could have – and did – force Chobert to say whatever they wanted him to under these conditions. But Jackson failed to properly raise the issue through cross-examination, instead trying unsuccessfully to use only the mere fact of Chobert’s conviction of arson to impeach him, which the trial judge did not permit. Any minimally competent criminal defense attorney would have readily raised the proper ground for impeachment. Jackson was grossly incompetent and ineffective for not doing this.

288. Jackson also failed to secure the attendance of eyewitness Deborah Kordansky whose testimony would have corroborated Dessie Hightower's testimony of a black male running east on Locust Street after the shooting occurred. 

289. Moreover, his failure to prepare character witness Sonia Sanchez led to prejudicial information coming out in trial that could have been avoided. The prosecutor was allowed to cross examine Sanchez about her preface to a book written on Assata Shakur, a former member of the Black Liberation Army and fugitive convicted of killing a state trooper in New Jersey. 

290. Similarly, Jackson's failure to prepare defense witness Dr. Anthony Colletta allowed for the State to use Colletta in cross examination to usher forth a theory explaining the downward trajectory of the bullet through Jamal's body ‑‑ and thereby illegitimately restoring the credibility of the State's star witness, Cynthia White, in the process. 

291. Jackson unreasonably failed to object to the prosecution's blatantly prejudicial comments made during summation at the guilt phase of petitioner's trial. Trial counsel's constitutionally deficient and prejudicial representation in this regard includes, but is not limited to, the following: 

a) 
At the guilt phase summation, counsel unreasonably failed to object to (1) scornful remarks aimed at Jamal's protestations over the deprivation of his pro se rights; (2) improper vouching for the credibility of a prosecution witnesses; and (3) inflammatory statements made to the jury to induce them to see this particular case as a referendum on fighting crime generally, as this case was part of an effort to thwart the siege of criminality in our urban neighborhoods, and that, therefore, the community expected and demanded a conviction. 

b) 
Trial counsel failed to ask the court to instruct the jury to disregard each of these deeply prejudicial comments. 

c) 
Trial counsel's failings had a substantial and injurious effect and influence on the jury's verdict. But for counsel's unreasonable conduct, the jury would have reached more favorable results at the guilt phase of petitioner's trial. 

292. Trial counsel unreasonably failed to ensure the empaneling of a fair and impartial jury. Trial counsel's constitutionally deficient performance in this regard includes, but is not limited to, the following: 

a) 
Trial counsel failed to make an adequate record of the prosecution's racially‑motivated use of peremptory challenges to remove African Americans from serving on petitioner's jury. 

b) 
Trial counsel failed to use either a cause or an available peremptory challenge to remove Domenic Durso when counsel knew that this juror had as a friend a police officer who had been shot in the line of duty and was still receiving disability payments as a result. 

c) 
Trial counsel failed to use either a cause or an available peremptory challenge to remove alternate juror Kleiner, who was then married to a Philadelphia police officer with two young children living at home. 

d) 
When the trial court struck black juror Jeannie Dawley in chambers ‑‑ the only juror selected during the period when Jamal was representing himself pro se ‑‑ trial counsel failed to insist that Jamal be advised of the court's intentions or to object adequately to the court's action. This juror was replaced by alternate juror Michael Courchain who showed hostility to trial counsel during voir dire and admitted he could not be fair to both sides. 

e) 
As a result of trial counsel's constitutionally deficient representation, the jury that decided petitioner's guilt and sentence included individuals who were unable to render impartial and fair verdicts. 

E. 
Conclusion 

293. Counsel had no tactical or strategic reason for the acts and omissions set forth above, nor could there have been any professionally adequate or reasonable basis for counsel's conduct. Petitioner hereby incorporates herein by reference as though fully set forth the allegations in Claims Thirty-Three, Thirty-Four, Thirty-Five, Thirty-Nine (Subpoints 1, 2, 3, 5, 7, and 8). 

294. In the absence of any or all of counsel's failings set forth above, the jury would have reached a more favorable result at the guilt and/or penalty phases of petitioner's trial. 
CLAIM SEVEN : 
THE PROSECUTION'S CASE WAS NEVER PLACED WITHIN THE CRUCIBLE OF MEANINGFUL ADVERSARIAL TESTING DUE TO THE COURT‑CREATED CONFLICT OF INTEREST BETWEEN COUNSEL AND CLIENT, THUS VIOLATING HIS FIFTH, SIXTH, EIGHTH, AND FOURTEENTH AMENDMENT RIGHTS 

295. Jamal's rights to due process right to present a meaningful defense, to counsel untainted by a conflict of interest, to effective assistance of counsel, and to a fair and reliable determination of guilt and sentence, as guaranteed by the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, were violated as a result of the unbridgeable rift between Jamal and his court‑appointed counsel. 

296. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

297. As noted in Claim Eleven, infra, Jamal decided reluctantly to proceed pro se after it became apparent that his court‑appointed counsel was floundering. Jamal had heretofore endeavored to work collaboratively with Jackson, but became concerned that his life was in jeopardy if the case remained in Jackson's hands. The court granted the pro se request, and immediately appointed Jackson to serve as backup counsel. 

298. Jackson initially told the court, "I would refuse to be backup counsel." He made it clear that he would not perform this role even "[i]f that requires my incarceration." When Jamal protested that Jackson had made it clear he was not in a position to help him as back‑up counsel, the court disagreed, noting that Jackson never made such a representation. Jackson immediately interjected, stating unambiguously on the record that he was unwilling to provide assistance. 

299. When the court noted that backup assistance was important to protecting the rights of the defendant, Jackson responded: "I am not concerned right now, for the sake of discussion with Mr. Jamal's rights. Mr. Jamal has his rights. I am talking about my rights. I have a right to pick and choose which appointments I will provide to the Court." Jackson thus made it clear that he was placing his own interests (his own "rights") above that of Jamal's. This conflict of interest was never resolved by the trial court, and the reverberations from that failure by the trial court were felt throughout the trial (most notably in the ensuing decision by the trial court to banish Jamal from much of the trial proceedings). 

300. After hearing that Jackson was focusing on his own "rights," Jamal stated to the Court: "My point is that if I have a court appointed counsel assigned as backup counsel, who has express[ed] his inability to function in that role, then our relationship is compromised. My ability to depend on his resources is compromised." 

301. While no heed was paid to this serious rift between counsel and client during the trial phase of the case (at a time when something meaningful could have been done to remedy the problem, like, for example, reinstating Petitioner’s right to represent himself, which had wrongfully been taken from him, and permitting his friend, John Africa, to sit with him at counsel table as a lay advisor at no expense to the Commonwealth), the state courts responded to the problem after Jamal's conviction and death sentence. After the damage had been done (insofar as Jamal was convicted and sentenced to death after a woeful defense presented by Jackson), Jackson filed a petition with the Pennsylvania Supreme Court of this State requesting permission to withdraw as counsel. Jackson cited as the reason for his need to withdraw Jamal's allegation of ineffective assistance of counsel which "present[ed] a clear conflict of interest . . . ." The Pennsylvania Supreme Court granted Jackson's application. 

302. This same "conflict of interest" highlighted by Jackson in this post‑judgment petition existed in the midst of trial, due to the deep and irreconcilable conflicts between Jamal and Jackson. Consequently, Jamal was never afforded constitutionally adequate counsel for his trial. 

303. [DELETED].

304. [DELETED].

305. Jackson’s grossly ineffective representation of Petitioner Jamal at trial was revealed during jury selection when Jackson admitted on the record to prosecutor and trial judge that he was in the midst of trial but had no defense theory, stating: “I don’t have a defense.” (Tr. 6/16/82: 399) To have had no defense theory when the prosecution's theory of the case was so vulnerable to attack (particularly, but not exclusively, around Cynthia White’s perjurious concealment of the passenger in William Cook’s car – undoubtedly at the behest of Prosecutor McGill – which would have inevitably unraveled the frame-up of Petitioner Jamal, as explained in detail in Claim Thirty-Four, incorporated herein by reference), could only have been a result of attorney Jackson’s having been lost in a veritable stupor induced by gross incompetence, apathy, antipathy for his client, concern for his own career, or . . . other possible stupor-inducing causative factors.

306. Jackson, in urging the court to permit him to withdraw, stated that Petitioner Jamal had “no faith in anything I [Jackson] say.” 

307. Although Petitioner Jamal requested that Judge Sabo remove Jackson as counsel and reinstate his pro se status, the judge refused to do so, basing its refusal on the false representation that this matter had been adjudicated against him by Supreme Court Justice McDermott when, in fact, Petitioner Jamal was not a party to those proceedings, brought by attorney Jackson on a writ of prohibition in which he, Jackson, was the petitioner and not Jamal, and during which Jackson represented only himself and no one represented Jamal. Moreover, rather than probe into the underlying difficulties to determine with conscientious concern whether Jamal's rights to effective representation were being violated by attorney Jackson’s conflicts of interest with regard to representation of Jamal and his own demonstrated unwillingness to properly do so, the court resorted to repeatedly excluding Jamal from his own trial.

308. As a result, the court stripped Jamal of his right to be present at his own capital trial and removed him from approximately half the trial. Simultaneously, the court forced Jamal's ill‑prepared and unwilling counsel to put on a pretense of conducting a defense without having  adequate opportunity to communicate with his client and when the client, Petitioner Jamal, was kept uninformed of what was happening in his trial by being barred from the proceedings.

309. [DELETED].

310. This utter breakdown in the attorney‑client relationship ‑‑ which was brought about by the court's unwillingness to permit Jamal to proceed pro se ‑‑ tainted the entire trial. Jackson's performance during the trial revealed lack of preparation, poor exercise of judgment, and an overall inability to place the prosecution's case within the crucible of meaningful adversarial testing..
CLAIM EIGHT : 
THE TRIAL COURT DENIED JAMAL THE ABILITY TO DEFEND HIMSELF BY DENYING MEANINGFUL ACCESS TO NECESSARY SERVICES OF EXPERTS AND AN INVESTIGATOR, IN VIOLATION OF THE FIFTH, SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS

311. Jamal's rights to confront the evidence against him, and to a fair and reliable determination of his guilt and penalty, as guaranteed by the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, were violated by the trial court's refusal to disburse sufficient funds to the defense for the assistance of necessary experts and an investigator. 

312. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

313. Jackson was denied sufficient pretrial funding by the court for the following needed services: (1) a pathologist (to show that the prosecution's key eyewitness account was impossible), (2) a ballistician (to show that Jamal and his gun could not be connected to the shooting), and (3) an investigator (to locate favorable witnesses and expose the prosecution's manipulation of witnesses). As a result, the prosecution gave the jury an unchallenged and misleading impression that the physical evidence pointed to Jamal's guilt.

314. In reality, there simply was no ballistics evidence that Jamal or his gun was involved in the shooting. Nor was there an expert medical opinion to explain the wound received by Jamal. The defense did not muster the necessary attack on these fronts because the Commonwealth withheld, destroyed, lost or failed to collect key evidence. The defense was further hampered in presenting its case because the trial court denied the defense sufficient funds to retain its own experts. The Philadelphia Court of Common Pleas has been notorious for its refusal to permit adequate defense funds in capital cases. 

315. At Jamal's PCRA hearing, forensics expert George Fassnacht explained that he stopped taking court‑appointments in Philadelphia because in his experience the Philadelphia courts "either wouldn't pay sufficiently, would arbitrarily slash the bill in half, or make you wait one, two years for payment." In Fassnacht's words, the payment rules and practices in the early 1980's were "arbitrary and capricious." 

316. For the same reasons, private investigator Robert Greer withdrew his assistance from the defense. 

317. At one point during the pretrial phase of the case, the court told Jackson: "Tell them (the sought‑after experts and investigator) point‑blank they are not going to get money in advance. You handle your case as you see fit." 

A. 
Ballistics Expert 

tc \l3 "A. 
Ballistics Expert 318. The prosecution's own expert admitted that neither the bullet from Faulkner's head wound nor the bullet recovered at the scene could be matched to Mr. Jamal's gun. 

319. A defense ballistics expert would have shown that police ballistics tests were suspiciously incomplete, meaning either that standard tests were not performed or results favorable to Jamal were suppressed. 

320. Moreover, the Commonwealth (i.e., the Philadelphia Police and/or District Attorneys’ Office)  intentionally “lost”, discarded, or simply hid (and continue to hide)  a crucial piece of physical evidence described in the post-mortem report as  a “bullet fragment” removed from the police officer's head wound. Medical Examiner Paul Hoyer refers to this item  in his post‑mortem report, gives measurements for it, and states that he put it in an envelope with a larger relatively intact bullet, but there is no record of the smaller “fragment” being received at the police ballistics lab, and no property receipt has been produced for the fragment. No explanation has ever been provided by the Commonwealth for the “disappearance” of this important piece of physical evidence.

321. Although all the experts acknowledged this item would  and should normally be preserved, it vanished without any trace in the ballistics reports, nor was it presented at trial. The mysterious missing “bullet fragment” is one more proof that this entire investigation and prosecution has been corrupt.  Moreover, at the time of the autopsy, Hoyer wrote on his findings of the Medical Examiner: "shot by .44 cal," ‑‑ ruling out Jamal's .38 caliber gun. 

322. Ballistics expert George Fassnacht testified at the PCRA hearing and confirmed that the defense needed a ballistics expert to conduct tests, testify, and assist at counsel table during the trial. Fassnacht's expertise in ballistics and firearms forensics was stipulated. 

323. In 1982, defense attorney Jackson had requested Fassnacht to assist in preparing for the trial in this case. 

324. However, Fassnacht did not examine the police ballistics reports, did not examine the physical ballistics evidence, did not prepare any written  report, and did not testify. The reason: defense counsel was unable to obtain prior court approval for his fees. 

325. In 1994, Fassnacht was contacted by the defense and for the first time reviewed the police ballistics reports as well as the 1982 trial testimony of prosecution experts. 

326. The purpose of this review was to determine whether there was forensic work which should have been performed on behalf of the defense that was not accomplished at the time of the trial. 

327. In Fassnacht's opinion, a defense expert "very well could have affected the outcome of the trial." 

328. Indeed, a defense ballistician would have cast doubt that Jamal's gun had been fired at all that night. 

B. 
Medical Expert 

tc \l3 "B. 
Medical Expert 329. In 1982 the defense attempted to obtain the expert services of a pathologist. Jamal petitioned the court for funds to hire a pathologist and the court awarded a paltry $150 for that purpose. 

330. Defense counsel contacted five or six pathologists, but none would perform those services for $150. Jackson was both unwilling and unable to pay a pathologist (or any other expert) with his own funds, even with the prospect of being reimbursed later. 

331. A medical expert agreed to review the written medical reports and discussed them in a phone conversation with Jackson, but that expert did not examine any of the physical evidence. 

332. With no funds, the defense went to trial without a pathologist. 

333. A defense pathologist would have provided crucial assistance in refuting the prosecution's scenario of the shooting and undermining the reliability of the autopsy report. 

334. The prosecution theorized that the officer had shot Jamal while falling after having been hit by a bullet. 

335. But this theory was physically impossible, because Jamal's wound angled steeply downward through his torso. 

336. To overcome this undeniable physical fact, the prosecution presented a hypothesis that the bullet somehow "ricocheted" and "tumbled" within Jamal's body. This hypothesis was based on testimony from Jamal's treating physician who acknowledged having absolutely no expertise in forensics and was "not qualified to speculate" about the angle of the shot or the trajectory of the bullet. 

337. A defense pathologist would have refuted the prosecution's "upward trajectory" theory (rooted in the testimony of Cynthia White), and its explanation of a so‑called "ricochet." Dr. John Hayes, M. D., a New York associate city medical examiner and expert forensic pathologist, testified for Jamal at the PCRA hearing. 

338. In Dr. Hayes' expert opinion, if Jamal was standing upright when shot, the gunshot had to be angled down. Jamal thus could not have been shot by the falling officer as Cynthia White claimed. Further, there simply is no medical evidence of any ricochet. 

339. This evidence would have completely devastated White's testimony, leaving the prosecution with the unenviable task of explaining why White proffered such a scenario in the first place. Moreover, had the trial court permitted the defense to elicit from witness Veronica Jones the evidence concerning police manipulation of White, the jury would have before it a vivid portrait of an investigation that was, to put it most charitably, deeply flawed. 

340. Dismissing this testimony, the PCRA court denied the prosecution had even presented the theory that Jamal was shot by a falling officer. That stands in flat contradiction to the PCRA court's own finding that "[a]s Officer Faulkner was falling in front of the defendant, he returned fire, striking petitioner in the chest.”17 

341. A defense pathologist also could easily have discredited the autopsy. 

342. The autopsy failed to report a second wound on the officer's neck. The medical examiner, Dr. Hoyer, admitted there was, in fact, a second exit wound which he failed to describe in the autopsy report. Because of Hoyer's failure to describe the wound, there is no way to tell if it is a second bullet wound, much less an entry or exit wound. 

343. Dr. Hayes also pointed out that Hoyer mistakenly reported that the officer's back wound was a contributing cause of death. 

344. These suspicious errors and omissions in the autopsy undermine the reliability of the autopsy and thereby taint any inculpatory conclusions which might be drawn from it. 

345. At the PCRA hearing, the court cut off inquiry into these irregularities. When counsel urged that a competent autopsy could assist in establishing the relative positioning of the shooter and the fallen officer, the PCRA court wrongly, and naively, insisted an autopsy's only relevance is to establish cause of death. 

C. 
Defense Investigator 

tc \l3 "C. 
Defense Investigator 346. An investigator's services were crucial in this case for several reasons. The shooting took place in the midst of Philadelphia's downtown red light district as bars were letting out. The street was relatively crowded and frequented by transients. Although police interviewed numerous witnesses, no discovery was provided until March 1, 1982, almost three months after the event, and the witness statements disclosed were redacted to remove the witnesses' addresses and phone numbers. 

347. Given the defense's limited resources, these witnesses were almost exclusively within the control of the police, and the defense was largely reliant on the District Attorney for access to witnesses. 

348. Further, when defense counsel Jackson requested to speak to the witnesses, prosecutor McGill often stated that the witnessed did not want to be interviewed or would be harmful to the defense. 

349. Jackson later found that these witnesses were actually willing to talk to him and were helpful to the defense case. 

350. An investigator allied with the defense was necessary to locate, interview, and where necessary, subpoena witnesses. The record, as it presently stands, reveals that at minimum defense counsel should have located and interviewed the following witnesses: Kordansky, Singletary, Jones, and Howard. In one instance, Jackson stated in the midst of trial that he could not bring Kordansky into court because he had no money to pay an investigator. These witnesses all possessed vital information directly supporting the theory of defense that the actual shooter fled the scene. Moreover, these witnesses possessed information that contained leads to other evidence. Finally, the information that could have been acquired from these witnesses would have dramatically improved defense counsel's ability to cross‑examine prosecution witnesses. 
CLAIM NINE : 
THE COURT'S DENIAL OF A CONTINUANCE PRECLUDED JAMAL FROM PRESENTING CRITICAL DEFENSE EVIDENCE, IN VIOLATION OF THE FIFTH, EIGHTH, AND FOURTEENTH AMENDMENTS
351. Jamal was denied his rights to a fair and reliable determination of guilt and penalty, as guaranteed by the Fifth, Eighth and Fourteenth Amendments, by the trial court's refusal to grant a continuance for the defense to call Officer Wakshul as a witness. (See Claim Three, supra) 

352. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

353. Perhaps the most damaging evidence heard by the jury was Jamal's alleged confession, supposedly blurted out when he was brought into the hospital after being shot at the scene of the shooting of Officer Faulkner. 

354. This inflammatory evidence was damaging in both the guilt and  penalty phase. 

355. As noted in the discussion of Claim Three, supra, the defense sought to show, through the testimony of Wakshul, that Jamal never made a statement about the shooting, let alone "confessed" to the killing of Officer Faulkner. 

356. Despite the obvious importance of Wakshul as a defense witness, the trial court refused to give the defense the opportunity to secure his attendance at the trial. 

357. Indeed, the trial court justified the denial of a continuance to secure Wakshul's attendance on the outlandish ground that his testimony would not be beneficial to the defense. 

358. Upon defense counsel's request to have Wakshul made available to the defense, the prosecutor announced: "He is not around. I am going to object to bringing this guy in. He is not around." As noted above in the discussion of Claim Three , supra, Wakshul was "around" to be produced as a witness. 

359. Accepting the prosecutor's representation, the trial court stated that it was "not going to hold up this trial" to produce this witness. (In fact, the trial court ‑‑ quite suspiciously ‑‑ surmised that Wakshul was on "vacation" even before the prosecutor mentioned it). This insistence on adhering to a schedule, which itself is constitutionally illegitimate, smacks of bad faith, as the trial court willingly suspended trial proceedings to permit one juror to take a civil service exam. Moreover, it can hardly be said that the trial participants were proceeding sluggishly, as Judge Sabo conducted trial proceedings on a six‑day work week schedule. 

360. Repeated pleas to have the prosecutor ascertain if he was still in the city or had left the area went unheeded, with the court impatiently adding, "I am not going to go looking for anybody now." 

361. The trial court should have been aware, if not in fact aware, that Wakshul was under orders by the prosecutor to be available for the trial. Yet, the court refused to inquire into the whereabouts of Wakshul. This refusal to inquire into Wakshul's availability and to grant a continuance to secure his attendance ‑‑ efforts which would have proven successful, in view of the fact that Wakshul was in Philadelphia and available to testify ‑‑ deprived Jamal of the opportunity to present absolutely vital evidence in his favor. 
CLAIM TEN : 
THE COURT IMPERMISSIBLY RESTRICTED THE ELICITATION OF MATERIAL EVIDENCE FAVORABLE TO THE DEFENSE, IN VIOLATION OF THE FIFTH, EIGHTH, AND FOURTEENTH AMENDMENTS 

362. Jamal was deprived of his rights to a fair and reliable determination of verdict and penalty, as well as his right to confront witnesses against him, as guaranteed by the Fifth, Eighth and Fourteen Amendments to the United States Constitution, by the trial court's illegitimate restrictions on the defense's elicitation of relevant evidence. 

363. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

A. 
Restrictions On The Examination Of Veronica Jones 

tc \l3 "A. 
Restrictions On The Examination Of Veronica Jones 364. As shown in the discussion of Claim One, supra, the testimony of Cynthia White, a purported eyewitness, played a critical role in the prosecution's case. Just as the court undermined Jamal's efforts to counter the prosecution's false claim that he confessed, the court stripped him of the ability to show that witness White was unworthy of belief. 

365. The defense called Veronica Jones to testify. Jones, like prosecution witness White, was a prostitute working in the area of the incident. Jones knew prosecution witness White as a fellow prostitute. 

366. The defense attempted to elicit from Jones the fact that the police promised both Jones and White that if they testified for the prosecution against Jamal, they could ply their trade without police intrusion and harassment. Inducements were coupled with threats, according to Jones's trial testimony: "They [the police] were on me telling me I was in the area and I seen Mumia, you know, do it, you know, intentionally. They were trying to get me to say something that the other girl said. I couldn't do that." 

367. This trial testimony regarding police promises and threats was stricken pursuant to the prosecution's objection. 

368. The court gave no explanation for striking Jones's trial testimony relating to police inducements and threats, other than stating it was irrelevant. The court did not specify in what sense the testimony was irrelevant; this is especially troubling in the face of the defense's clear articulation that this testimony revealed in the prosecution's key eyewitness a bias and motive to fabricate. 

369. This restriction on the ability of the defense to cast doubt on White's testimony should be viewed in tandem with the defense's inability to retain a pathologist. As shown in Claim Six , supra, a pathologist's testimony would have shown that White's supposed observation of the shooting was a physical impossibility, leaving the jury with no other conclusion but that she was lying. The pathologist's testimony, therefore, would have forced the prosecution to explain White's perjury; the testimony by Veronica Jones would have made that prosecutorial task impossible, as Jones's testimony reveals that White's perjury was the product of law enforcement manipulation. 

B. 
[DELETED]

tc \l3 "B. 
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CLAIM ELEVEN: 
THE COURT UNCONSTITUTIONALLY STRIPPED JAMAL OF HIS RIGHT TO SELF REPRESENTATION BY RULING THAT JAMAL HAD TO LET THE COURT OR BACK-UP COUNSEL CONDUCT VOIR DIRE, IN VIOLATION OF THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS.
374. Jamal's rights to self‑representation, and to a fair and reliable determination of guilt and penalty, as guaranteed by the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, were violated by the trial court ruling that Jamal had to relinquish his participation in the voir dire, and let either the court or back‑up counsel conduct voir dire. The constitutional right to self-representation includes as an integral part the right of a pro se defendant to personally voir dire the jury. In McKaskle v Wiggins (1984) 465 US 168, 174, the Supreme Court held that the right to self-representation “plainly encompasses certain specific rights.” These rights, which form the “core of a defendant’s right of self-representation.” (465 US at 177), are as follows: “The pro se defendant must be allowed to control the organization and content of his own defense, to make motions, to argue points of law, to participate in voir dire, to question witnesses, and to address the court and the jury at appropriate points in the trial.” (465 US at 174). By taking the voir dire out of Mr. Jamal’s hands and turning it over to his court-appointed “back-up attorney,” the trial court violated Mr. Jamal’s specific right, when exercising his right to self-representation,  to participate in  voir dire, as well as his right to control the organization of his own defense. McKaskle v Wiggins, supra. The Pennsylvania Supreme Court unreasonably and erroneously misapplied McKaskle in denying this basis for relief.

375. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

376. On May 13, 1982, after his court‑appointed lawyer admitted his lack of preparation to handle this case and expressed a desire to withdraw as counsel, Jamal sought, and was granted, permission to represent himself. The court, over Jamal's vigorous objection, appointed attorney Jackson as back‑up counsel. Jackson also vehemently protested being placed in the role of back‑up counsel, prompting the judge to reply, "You can fight that out with Mr. Jamal." 

377. Jamal served as his own counsel in a suppression hearing, in which he queried fifteen witnesses and acquitted himself well as a pro se advocate. Jamal also served as counsel during the first two days of jury selection, without incident. He questioned 23 venire members, successfully challenging two for cause, defeating a government challenge for cause, and exercising two peremptory challenges. 

378. At the start of the third day of voir dire, with forty percent of the panel questioned, the court precipitously ruled, over objection, that Jamal had to turn voir dire over to back‑up counsel, or the court would conduct voir dire. The court's decision was based upon the complaints of the prosecutor that the pace of the voir dire was too slow, and that Jamal's status as a defendant in a high‑profile murder case was unsettling to the venire members. 

379. Jamal objected that his right to self‑representation was being abridged. Back‑up counsel argued that prospective jurors' discomfort was not grounds for ending Jamal's participation in voir dire, noting "that in all homicide cases, particularly in capital case, . . . jurors express some apprehension, some unsettlement, some fear with regard to the whole process." 

380. With respect to the prosecution's complaint that the voir dire was taking too long, back‑up counsel noted that at no time was Jamal "chastised or disciplined in any way for any obstruction" of the voir dire process. Back‑up counsel reminded the trial judge, "The last case I had before you, it took us nine days to select a jury and it certainly didn't have as much publicity as this case." He also noted another trial where "it took five weeks to select a jury." 

381. Faced with the prospect of a court‑conducted voir dire, Jamal opted for back‑up counsel to take over the questioning of the panel. Back‑up counsel stated for the record that Jamal was coerced into relinquishing control of the case, and that this occurred "without any prior warning." 

382. Jamal's right to proceed as his own counsel was eviscerated by the court's decision to ban him from conducting his own voir dire. Specifically, his constitutional right to proceed on his own behalf was violated in four respects. 

383. First, the jury's impression of who actually was conducting the defense was irreversibly tainted by the court's actions. 

384. Second, the court's decision to wrest control of the defense voir dire from Jamal could only have had an adverse impact on the fairness of the trial. The jury was given no explanation as to why the court, and then later back‑up counsel, assumed control over the voir dire. In itself, the court's actions created the unacceptable risk that the jury would conclude that Jamal's own misconduct led to the change. 

385. Third, the court improperly foisted upon Jamal an attorney he neither wanted nor trusted. 

386. Fourth, by placing attorney Jackson in the lead counsel role, the court violated Mr. Jamal's right to counsel of his choice, independent of his right to proceed on his own behalf.
CLAIM TWELVE : 
THE COURT'S FORCED REMOVAL OF PETITIONER FROM SIGNIFICANT PORTIONS OF HIS CAPITAL TRIAL VIOLATED HIS FIFTH, EIGHTH, AND FOURTEENTH AMENDMENT RIGHTS 

387. Jamal's rights to self‑representation, to assist in his defense, and to confront the witnesses against him, and to a fair and reliable determination of guilt and penalty, as guaranteed by the Fifth, Sixth, Eighth and Fourteenth Amendments to the Constitution, were violated by the trial court forcibly removing Jamal from significant portions of his capital trial. 

388. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

389. As indicated above, the trial court violated Jamal’s right to self‑representation by taking the  voir dire out of his hands and giving him the Hobbesian choice of letting the judge or attorney Jackson conduct it. Thereafter, at the start of the trial Judge Sabo wrongly and unjustifiably  revoked Petitioner Jamal’s pro se status.

390. On June 17, 1982, after the court's welcoming remarks to the jury, but before the state's opening statement, Jamal asked Judge Sabo for a microphone at counsel table so that he could be heard by the jury. A side‑bar conference was held at which the court told Jamal, "You have to speak up and if you can't speak up then I may have to remove you and put Mr. Jackson in [as counsel]." Trial resumed and Jamal again requested  a microphone. 

391. When trial resumed before the jury, Jamal renewed an earlier motion to replace attorney Jackson with back‑up assistance of his own choosing.. The jury was excused and  in response to Jamal's request that Jackson be removed from the case, Jackson again asked that he be permitted to withdraw. 

392. Judge Sabo suggested that Jackson take an emergency appeal to Justice McDermott of the Pennsylvania Supreme Court. Jackson claimed to be uncertain whether he had standing to appeal since Jamal was still pro se counsel. The court commented, "Well, if you are asking me to remove him, I'll remove him. I'll make it easy for you." 

393. The prosecutor then suggested that the court temporarily remove Jamal as primary counsel in order to give Jackson standing to appeal, and upon disposition, restore Jamal to his pro se status. When Jackson raised concerns about such an approach, the trial court stripped Jamal of his right to self‑representation on the false pretext that he had disrupted court proceedings although no specific factual findings were made as to when this alleged disruption had occurred or what it had consisted of. The truth was that Mr. Jamal had not disrupted the court proceedings. Had he done so (which he did not) the prosecutor himself would surely not have taken the position that the trial court should restore Mr. Jamal’s pro se status when the trial continued after attorney Jackson’s appeal to Supreme Court Justice McDermott.

394. Judge Sabo’s  decision to revoke Petitioner Jamal’s pro se status was made in an in camera session in Jamal's absence. This violated Petitioner’s constitutional right under the Fifth, Sixth and Fourteenth Amendments to be present at all critical stages of his trial.

395. 
[DELETED].

396. 
[DELETED].

397. 
[DELETED].

398. 
[DELETED].

399. 
[DELETED].

400. 
[DELETED].

401. 
[DELETED].

402. 
[DELETED].

403. 
[DELETED].

404. 
[DELETED].

405. 
[DELETED].

406. 
[DELETED].

407. 
[DELETED].

408. 
[DELETED].

409. 
[DELETED].

410. Thereafter, Petitioner Jamal was repeatedly expelled from his own trial for attempting to make a record with regard to the violation of his right to self-representation. As a result, Jamal was excluded from approximately half his trial. During those periods in which Jamal was banished from the court proceedings, the court did not provide Jamal with any means to monitor the proceedings or to consult with back‑up counsel while court was in session. The court failed to consider, and to deploy, available technological devices to ensure that Jamal could at least contemporaneously monitor the proceedings, as well as promptly communicate with Jackson. Attorney Jackson was left alone in the courtroom, unprepared to conduct Petitioner’s trial, merely going through the motions of pretending to put on a defense.

411. As a result of his banishment from the trial, Jamal was not able to participate meaningfully in his defense, including during highly critical stages of trial. At the time of his removal on June 22, the prosecution's star “eyewitness,” Cynthia White, was still on the stand. Because of his expulsion and lack of any monitoring device, Jamal did not see or hear much of the cross‑examination of this critical prosecution witness, and he did not see or hear any of the redirect or re‑cross examinations. 

412. When Jamal was removed from the courtroom on June 23, he missed the cross, redirect, and recross examination of Anthony Paul, the prosecution’s firearms expert. After Petitioner Jamal’s removal from the courtroom on June 24, he missed the completion of the cross, as well as the redirect and re‑cross examination of the security guard at the hospital who falsely claimed she heard Jamal confess. 

413. On June 25, Jamal was removed from the courtroom and missed most of the cross examination of the prosecution’s alleged  eyewitness Michael Scanlon, as well as redirect and recross of this witness. Jamal also did not hear the testimony of medical examiner Paul Hoyer. 

414. On June 26, Jamal missed the direct testimony of prosecution criminalist Charles Tumosa, before being allowed to return to court. On June 28, Jamal did not hear attorney Jackson’s opening statement or the testimony of defense witnesses. 
CLAIM THIRTEEN: 
JAMAL’S ABSENCE FROM TWO IN CAMERA CONFERENCES VIOLATED HIS FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMENT RIGHTS.

415. Jamal's rights to be present at all critical stages of his trial, to self representation, and to a fair and reliable determination of guilt and penalty, as guaranteed by the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, were violated by the trial court excluding Jamal's participation in two in camera conferences. 

416. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

417. The court held two in camera conferences outside Jamal's presence. 

A. 
The June 18th In Camera Conference Regarding Justice McDermott, Juror Dawley, and the Prosecutor’s Contact with the Sequestered Jury.

418. On June 18, 1982, at the start of the day, there was a conference held in chambers between Judge Sabo, the prosecutor McGill, and court-appointed defense attorney Jackson from which Petitioner Jamal was excluded.18 There is no transcript of this conference as it was held “off the record.” Immediately thereafter, an “on the record” in camera session of the court took place from which Petitioner Jamal was also excluded. The first item of business was a purported report by the prosecutor and defense attorney on proceedings taken, at Judge Sabo’s behest before Pennsylvania Supreme Court Justice McDermott. For an explication of this discussion, see Claim Thirty-Nine (Subpoint 5). As a consequence of this “report” on Justice McDermott’s purported adverse determination of Petitioner Jamal’s pro se rights, Judge Sabo thereafter told Petitioner Jamal that he would not reconsider the issue of Petitioner’s right to defend himself at trial because, purportedly, the “Pennsylvania Supreme Court” had ruled against Mr. Jamal. Thereafter, Judge Sabo used this purported Supreme Court decision as a pretext for excluding Petitioner from approximately half the trial. (As is explained in Claim Thirty-Nine (Subpoint 5), there was no Supreme Court decision which was binding on Petitioner Jamal and the in camera discussion of the proceedings before Justice McDermott were part and parcel of an elaborate fraud by trial judge, prosecutor, and court-imposed defense attorney.) 

419. The second matter discussed was the removal of a Black woman, Jeannie  Dawley, from the jury without a hearing. Court-imposed defense counsel Anthony Jackson stipulated to this behind the back of his client, Petitioner Jamal, who had personally selected Ms. Dawley to the jury before the voir dire was improperly taken out of his hands by Judge Sabo. See Claim Thirty-Nine (Subpoint 7), incorporated herein by reference.

420. 
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422. The third matter raised in the in camera proceedings arose when the  prosecutor alerted the court to the fact that he had met with a prosecution witness, Robert Chobert, in the dining room of the very hotel where the jury was being sequestered and jurors were present. No action was taken in regards to this event and Petitioner Jamal was unaware of this incident and not consulted. Defense attorney Jackson’s reaction  not only constituted per se “ineffective representation” but revealed that he was functioning as something other than an advocate for his client’s interests. Jackson’s exact words were, “Well, I’d like to object but I haven’t been instructed to do anything anyhow so --” before dropping  the matter in mid-sentence. (6/18/82 Tr.2.50) 
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424. 
[DELETED]
1 The June 28th In Camera Conference Regarding The Shooting of Jamal

425. In  a June 28th in camera conference, Judge Sabo held a hearing as to whether evidence that a police officer other than Officer Faulkner shot Jamal should be admitted.

426. Jamal was not present during this conference. 

427. Although the court suggested that attorney Jackson talk privately with the police officer witnesses regarding the issue, Jackson argued that examination of the witnesses be conducted on the record: “Judge, my concern ‑‑ and it may not be the concern of the Court ‑‑ is that   in the position that I have been placed by Mr._Jamal, that Mr._Jamal   would be suspicious of any representations that I would make to him as to what   they [i.e., the witnesses] are saying . . .”

428. Attorney Jackson then stated: "Judge, if I am going to question them on the record, I would not want to do that out of the presence of Mr. Jamal." The court curtly responded: "I don't care about Mr. Jamal." 

429. The court refused to conduct the on‑the‑record hearing in open court, stating "I don't do this in front of the general public for anything," overlooking the fact that the jury was sequestered. 

430. Attorney Jackson then asked if the court wished to proceed in Jamal's absence; the court responded, "Yes, question them on the record in the absence of Mr. Jamal," adding, "I am not going to go to open court with this. . . . There are court reporters out there." 

431. Upon discussing the matter with Jamal, Jackson reported to the court: "I have just spoken to Mr. Jamal. _Mr. Jamal would like to be present during the questioning of Mr._Makuch and Sgt. Westerman and he further indicates that just as the motions to suppress were conducted in a public arena he wants their testimony taken in the public arena." 

432. The court responded: "Well, you can report back to him that I said, No, it will not be in the public arena." The court then added, "If he wants to come back here, fine. If he doesn't want to come back here, that's too bad....He's not going to tell me how to run the courtroom...Now let's get him. If he wants to come in, bring him in. If he doesn't want to be here, that's all right with me too." 

433. Ultimately, Jamal's desire to have the proceedings in open court was rejected and the in camera hearing proceeded without him. 

434. Both witnesses were brought into chambers and testified. They were subject to cross and redirect examination, with objections made by both sides and ruled upon by the court. At the conclusion of this hearing, Jamal personally and through Jackson again registered his objection to the secretive manner in which it was conducted. Attorney Jackson stated:   

 
 “Mr. Jamal and I would ask Your Honor to make that a matter of public   record, because Mr. Jamal believes it is in his interest to have this   information presented here in open court, and again I say that in the name of   justice. I don't think it presents any additional burden to the Commonwealth   or to Your Honor, particularly since the jury has been sequestered. The jury   has no opportunity to read the newspapers or to hear anything on the radio or   television.”

435. Although the court insisted that Jamal was not barred from the secret proceeding, Jamal explained that he did not wish to sacrifice his right to a public trial.

436. Petitioner Jamal’s right to a public trial under the Fifth, Sixth, and Fourteenth Amendments was violated by these in camera proceedings.
CLAIM FOURTEEN : 
THE PROSECUTOR'S IMPROPER GUILT PHASE SUMMATION VIOLATED THE FIFTH, EIGHTH AND FOURTEENTH AMENDMENTS 

437. Jamal rights not to be compelled to testify, and to a fair and reliable determination of guilt and sentence, guaranteed by the Fifth, Eighth, and Fourteenth Amendments to the United States Constitution, were violated by the prosecution's improper summation at the guilt phase of trial. 

438. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

439. The prosecutor unconstitutionally undermined the reasonable doubt standard and the jury's responsibility for its decision by stating:   

"[Y]ou as a unit are in a position of deliberating and reaching a decision   and a decision of finality to a certain degree. If your decision of course   were to acquit, to allow the Defendant to walk out, that is fine. There is   nothing I can do and there is nothing that the judge or anyone could do that   would affect that in any way.__If you find the Defendant guilty of   course there would be appeal after appeal and perhaps there could be a   reversal of the case, or whatever, so that may not be final."

440. This argument diminished the jury's sense of its role and responsibility in holding the prosecution to its burden of proof. The intent and effect of this argument was to shift the burden of proof onto the defense by cautioning the jury to resolve doubts in favor of conviction, because a conviction, unlike acquittal, would not be "final." 

441. The prosecution's guilt phase closing also improperly ridiculed Jamal's assertion of his Sixth Amendment rights:   

Will you understand that the Defendant is on trial for taking somebody's   life, too. That is one thing we hadn't heard much about. It may be true and   indeed it is true that Daniel Faulkner on December 9th, at 3:50, as he looked up at the barrel of this gun did not have an opportunity to ask for any type   of counsel, or to make any type of abusive remarks in relation to anybody, the   system, the laws or anything. No one quickly ran down and said, "Do you want   an attorney?" 
442. The prosecutor repeated this theme, referring to the deceased officer as "[t]hat man down there without an attorney . . . to assist him at that time." These comments were meant to prejudice the jury by exploiting the fact that Jamal vigorously asserted his rights to self‑representation and assistance of counsel. These comments had particular potency, in view of the fact that some of the quarreling over Jamal's insistence on self‑representation took place in front of the jury. 

443. The prosecution further improperly commented on Jamal's assertion of his pro se rights during the trial, drawing an entirely dishonest comparison to the fabricated confession attributed to him by the prosecution’s lying witnesses: “ Perhaps you may find those very consistent with the type of evidence you   may have seen and as a matter of fact what you may have seen even in this   courtroom. This sort of thing, ladies and gentlemen, when you arrive at the   hospital and with the action that was just done and you speak out and you   proclaim almost in a boastful and defiant way you say, "I shot him and I hope  he dies ... All of this and in particular the conduct of this Defendant. I  plead to you consider the thrust of such arr[o]gance and hostility and  injustice.” 

444. The prosecution improperly invited the jury to draw a negative inference from Jamal’s exercise of his Fifth and Fourteenth Amendment rights not to testify:  “[A]lthough they have no burden  to do anything, of all that they had, all   that was presented to them over that period of time you saw what the defense   put on, and they don't have any burden that is true, but ‑‑ [objection   overruled] Are they suggesting that there was a third man, a fourth man, or is   he doing this all for his brother? I ask you to look through all this, as well   as any other strategy or tactics you have seen during the whole of this   particular trial and recognize it for what it is.” 

445. The plain meaning of this comment was to directly insinuate that if someone else had shot the police officer, Jamal could have taken the witness stand and testified to that. This comment was plainly designed to improperly suggest to the jury that Jamal’s exercise of his right not to testify was evidence of his guilt.

446. The prosecutor improperly appealed to community sentiment and other irrelevant and improper factors in order to raise the jury's passion to a fever pitch of blood lust more appropriate to a lynch mob than a jury: “This is one vicious act. This is one uncompromising vicious act. This is  one  act that the people of Philadelphia, all of them, all of you everywhere is  outraged over. This act demands action. This act demands a reasonable view and   the result of responsibility and courage. . . . An officer of the law who   serves two years in service and assists individuals throughout that time, some   of whom have testified here. He helped a rape victim and mother of the victim   and the last arrest he ever made. That man as a member of the Police Force  comes back from war and is faced with a war on the street right at 13th and   Locust. Ladies and gentlemen, I ask you, all of us, the Commonwealth, the   people of this city, reach out to you and demand justice. Look right at that   intent to kill and that man who did it with that weapon and say, "The evidence   is clear to all of us. You are guilty of first degree murder."  




447. The prosecutor improperly vouched for two key witnesses. He supplied his personal assurance of witness Robert Chobert's veracity, despite knowing that evidence of his bias and motive had been withheld from the defense and the jury. He told the jurors that they could "trust" Chobert, because "he knows what he saw." He posed the rhetorical question: "Do you think that anybody could get him [Chobert] to say anything that wasn't the truth?" According to the prosecutor, Chobert was unimpeachable and above criticism ("I would not criticize that man one bit . . . . I don't care what you say or what anybody says . . . ."). 

448. Thus, the prosecutor ‑‑ knowing of Chobert's probationary status, his ongoing probation violations which placed him in jeopardy of being sent to state prison for 30 years, his economic incentive to please the prosecution in a secret deal to get his license back,  asked rhetorically (and dishonestly): "What motivation would Robert Chobert have to make up a story . . . ?" The prosecutor knew full well what that motivation was and it was not only improper argument but gross prosecutorial misconduct for him to make that argument as he was intentionally and knowingly misleading the jury, in violation of the Rules of Professional Conduct.

449. The prosecution also improperly vouched for the credibility of witness Priscilla Durham ‑‑ a hospital security guard who falsely claimed she heard Jamal blurt out a confession ‑‑ by referring to another hospital employee, (identified as "LaGrand"), a person who the prosecution never called. The prosecutor stated: "Priscilla Durham. Present was also LaGrand as he [Jamal] comes in and makes that statement." The not‑so‑subtle insinuation was that LaGrand, a person who never testified, also heard the fabricated confession. Thus, the prosecution was able to bolster the credibility of its key witness on the (fabricated) confession, and present to the jury a suggestion that LaGrand heard the confession as affirmative evidence when, in fact, no such evidence was before the jury. 

450. The prosecution misled the jury by arguing that Jamal's failure to put on precluded evidence showed that no such evidence existed: “[F]ifty‑seven statements all given to the defense, with one hundred and twenty‑five other statements all given to the defense, with all sorts of medical reports and ballistic reports and chemical reports and property receipts and all physical evidence. . . . all that was presented to them over that period of time you saw what they put on.”

451. The prosecution knew the witnesses' addresses were deleted from their statements, that the defense had been unable to present witnesses Kordansky and Wakshul, and had been denied funds for expert and investigative assistance. 

CLAIM FIFTEEN : 
JAMAL'S CONSTITUTIONAL RIGHTS WERE VIOLATED BY THE DEFICIENT PERFORMANCE OF APPELLATE COUNSEL 

452. Jamal's rights to effective assistance of counsel, and to a fair and reliable determination of guilt and penalty, were violated by the deficient performance of direct appeal counsel. 

453. In support of this claim, petitioner alleges the following facts, among others to be presented after full discovery, investigation, access to this Court's subpoena power, and an evidentiary hearing: 

454. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

455. Jamal was represented on direct appeal by court‑appointed counsel Marilyn Gelb. 

456. Gelb was ineffective because she failed to review the entire trial record, and did not even possess the entire direct appeal record. She failed to raise numerous meritorious issues on direct appeal, or to challenge the ineffectiveness of Jamal's trial counsel. She operated under a conflict of interest because of her close personal relationship with Jamal's ineffective trial counsel. 

457. Appellate counsel also pursued Jamal's direct appeal without acquiring a complete record of the proceedings in the trial court. Without that record, appellate counsel could not have fully evaluated all of the available appellate issues. For example, appellate counsel raised a claim concerning the insufficiency of funds to mount a defense, but did not have the pretrial minutes where defense counsel pleaded for additional funds and assistance to represent Jamal adequately. 
CLAIM SIXTEEN : 
THE  STATE'S  PURPOSEFUL RACIAL DISCRIMINATION IN ITS EXERCISE OF PEREMPTORY CHALLENGES VIOLATED THE FIFTH, SIXTH, AND FOURTEENTH AMENDMENTS 

458. The State's purposeful racial discrimination in its exercise of peremptory challenges violated the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution. 

459. All other allegations, facts and claims contained in this Petition, its attachments and the other submissions made in this litigation are incorporated as if fully set forth herein. 

460. The State, through the acts of prosecutor Joseph McGill, exercised its peremptory strikes in a racially discriminatory manner to exclude African Americans (black people) from participation on the Jamal jury. Jamal is African‑American. The State had no  race‑neutral reason for striking these African‑American prospective jurors  or, alternatively, in light of the recent study of the Philadelphia District Attorney's jury selection practices over a ten‑year period that included this case, the specific practices of the trial prosecutor  as evidenced by this study, and the  recently released training videotape documenting the voir dire practices of the Philadelphia District Attorney's office, any supposedly race‑neutral reasons proffered for the exclusion of black jurors in this case are pretextual. Petitioner Jamal has made out a prima facie case of racial discrimination in the prosecution’s exercise of peremptory challenges to remove black people from the jury at Petitioner’s trial. The Commonwealth has never met its burden of proving – or offering any evidence – of an allegedly nondiscriminatory motive for its exercise of its peremptory challenges of black  jurors at Petitioner’s trial. The Pennsylvania Supreme Court’s rejection of Petitioner Jamal’s Swain/Batson claim is an unreasonable  and  erroneous misapplication of Swain v. Alabama, 380 US 202 (1965), Batson v. Kentucky, 476 US 79 (1986) and their progeny, including but not limited to JEB v. Alabama, 511 US 127 (1994), as is evidenced from a review of those decisions as well as, inter-alia, the following decisions of lower federal courts which were compelled by Swain and/or Batson: United States v. Page, 1999 US Dist LEXIS 13123 (ND Ill. Aug. 20, 1999); McAffey v. Page, 162 F3d 481 (7th Cir 1999); Johnson v. Love, 40 F3d 658  (3rd Cir 1994); Burks v. Borg, 27 F3d 1424 (9th Cir 1994); United States v. Johnson, 4 F3d 904 (10th Cir 1993); Brown v. Kelly, 973 F2d 116 (2d Cir 1992); United States v.Sherrills, 929 F2d 393 (8th Cir 1991); United States v. Horsley, 864 F2d 1543 (11th Cir 1989); Simmons v. Beyer, 44 F3d 1160 (3rd Cir 1995); United States v. Clemmons, 843 F2d 741 (3rd Cir 1987); Hardcastle v. Horn, 2001 US Dist LEXIS 8556 (ED PA. June 27, 2001).

460.1. A Batson analysis proceeds in three steps: (1) the petitioner must make a prima facie showing of a violation; (2) if petitioner succeeds, the prosecution must articulate a race-neutral explanation; and (3) the court must then determine whether the petitioner has proven purposeful discrimination. Simmons v. Beyer, supra, 44 F3d at 1167. 

460.2. To establish a prima facie showing under Batson the petitioner must show: (1) he is a member of a cognizable racial group; (2) the prosecutor has exercised peremptory challenges to remove from the venire members of the defendant’s race; and (3) sufficient facts exist to raise an inference that the prosecutor used peremptory challenges to exclude the veniremen from the petit jury on account of their race. Batson, 486 US at 96.

460.3. Courts examine several factors to determine whether a prima facie case has been established: (1) the number of racial group members in the panel; (2) the nature of the crime; (3) the race of the defendant and the victim; (4) a pattern of strikes against racial group members; and (5) the prosecution’s questions and statements during voir dire. United States v. Clemons, supra, 843 F2d at 748.; Batson, 476 US at 97.

460.4. Batson requires reversal of a conviction where even a single juror was excluded for an impermissible reason. Batson, 476 US at 100; JEB  v. Alabama, 511 US at 142, n. 13. The fact that one or more jurors of the race at issue sat on a petitioner’s jury does not preclude a finding of a prima facie case with respect to the jurors who were excluded. Simmons, supra, 44 F3d at 1167-1168. The number of jurors of the race at issue struck b y petitioner is irrelevant to the issue of whether the prosecutor employed their strikes for discriminatory reasons. Hardcastle, supra, at *51.

A. 
Prosecutor McGill’s Use of Peremptory Challenges to Remove 73% of black  venirepersons  (11/15) from Petitioner Jamal’s Jury Establishes a Prima Facie Case of Racial Discrimination.

tc \l3 "A. 
Prosecutor McGill’s Use of Peremptory Challenges to Remove 73% of black  venirepersons  (11/15) from Petitioner Jamal’s Jury Establishes a Prima Facie Case of Racial Discrimination.
460.5. While Prosecutor McGill used over two-thirds of  his peremptory strikes in the case of Petitioner Jamal to exclude black venirepersons, and struck 73% of  the eligible 15 black venirepersons (11/15 x 100); the prosecutor struck only 14%  of  the 28 eligible white venirepersons (4/28 x 100).  This gross statistical disparity is so stark  as to create a prima facie case of racial discrimination in the exercise of peremptory challenges.  See, e.g., United States v. Alvarado, 923 F.2d 253, 256 (2nd Cir. 1991) (57% of strikes against minorities showed prima facie case, although not all blacks were struck). 
461. The record of this case  yielded  a pool of  fifty (50) eligible jurors. This included sixteen (16) jurors who were seated; fifteen (15) jurors stricken by the prosecution; and nineteen (19) jurors stricken by the defense. Thirty‑five (35) of these jurors (70.0%) were white; fifteen (15) were black (30.0%). 

462. The prosecution had forty‑three (43) opportunities to exercise a choice whether to accept or reject a prospective juror. Twenty‑eight (28) of these jurors were white (65.12%). Fifteen (15) of these jurors were black (34.88%). The prosecution found twenty‑eight (28) prospective jurors to be acceptable, and exercised peremptory challenges against fifteen (15) others. Theoretically, with 15 peremptory strikes and 28 accepted jurors, a racially neutral exercise of the State's challenges would have resulted in 10 challenged whites; 18 accepted whites; 5 challenged blacks; and 10 accepted blacks. The reality was starkly different. 

462.1. IN FACT, THE PROSECUTION’S PATTERN OF RACIALLY STRIKING JURORS IN THE CASE OF PETITIONER JAMAL COULD NOT HAVE OCCURRED BY CHANCE. IT WAS WELL OVER TWO OR THREE STANDARD DEVIATIONS AWAY FROM ZERO. THIS IS TRUE NOT JUST FOR PETITIONER JAMAL’S JURY, BUT FOR PROSECUTOR MCGILL’S JURIES IN GENERAL. JUST THIS STATISTICAL EVIDENCE IS SUFFICIENT TO ESTABLISH A PRIMA FACIE CASE OF RACIAL DISCRIMINATION IN PROSECUTOR MCGILL’S USE OF PEREMPTORY CHALLENGES IN THIS CASE.


463. The record establishes that Prosecutor McGill peremptorily struck 11 of 15 black jurors (73.33%, with odds of 2.75:1).19 (It is undisputed that the prosecution struck ten black potential jurors, and the  affidavit of Anthony Jackson, submitted on direct appeal, establishes that an eleventh juror stricken by the prosecution, Beverly Green, was black..) By contrast, the State struck only four of 28 white jurors (14.29%, with odds of 1:6). Thus, Prosecutor McGill was 5.13 times more likely to peremptorily strike black venirepersons than other jurors in this case, and black jurors faced odds of being peremptorily struck that were 16.47 times greater than for other jurors. 

464. Nearly 86% of the jurors acceptable to the State were white, while 73.33% of the jurors unacceptable to the State were black. In addition, the eleven peremptory strikes the State exercised against black jurors constituted 73.33% of the State's total peremptory challenges, as compared to four strikes (or 26.67%) against white jurors. Thus, while the pool of jurors from whom the State chose consisted of one black prospective juror for every 1.87 white prospective jurors, the State struck 2.75 black jurors for every white juror struck. This rate was substantially disproportionate to the racial composition of the eligible jury pool.

B. 
The inference of a racial motive in Prosecutor McGill’s use of peremptories in Petitioner Jamal’s case becomes even more overwhelming in light of the circumstances of the trial and the prosecution’s trial strategy.
464.1. The inference of a racial motive becomes even more overwhelming in light of the circumstances of the trial and the prosecution's trial strategy -- such as the fact that a black defendant was charged with shooting a white person, and the prosecution's trial strategy of continually seeking to inject the defendant's teenage Black Panther Party membership into the proceedings.  See Simmons v. Beyer, 44 F.3d 1160, 1168 (3d Cir. 1995) (white victim and black defendant “contribute significantly to . . . prima facie case”).  Racial police brutality was also an issue.  (See Tr. 1/5/82: 66 wherein court comments on “explosive tendencies” in this case).  Moreover, the Philadelphia district attorneys office has engaged in a practice of striking black jurors in other cases.  (Tr. 7/28/95: 208; 7/31/95: 102; see also 7/28/95: 208.)  See Diggs v. Vaughn, 1991 U.S. Dist. LEXIS 3945 (E.D. Pa. 1991) (granting habeas relief based on “testimony by attorneys familiar with practices in the Philadelphia courts during the relevant period, to the effect that assistant district attorneys routinely sought to exclude blacks from criminal juries”) (emphasis added).  
C. 
Prosecutor McGill’s historic pattern and practice of using peremptory challenges to remove blacks from juries proves his discriminatory intent in the case of Petitioner Jamal. 

465. In addition to his conduct in this case, Prosecutor McGill's historic pattern and practice of excluding black jurors provides additional evidence of the constitutional violation  in this case. Jamal has identified from the database of first‑degree murder cases maintained by the Administrative Office of the Pennsylvania Courts six homicide cases prosecuted by Mr. McGill for which he has been able to obtain and analyze the voir dire notes of testimony, and has compiled the peremptory strike rates in these cases.20
466. In determining Mr. McGill's strike rates, Petitioner determined the race of jurors by cross‑referencing the name of the juror, and other identifying information in the Notes of Testimony, against available voter registration data.21 The evidence demonstrates that Mr. McGill systematically excluded prospective African‑American venirepersons from jury service, striking them with approximately triple the frequency of prospective jurors who were not black.22 Moreover, the data regarding the Philadelphia District Attorney's historic jury selection practices, and the contemporary observations of courts, judges, and lawyers, demonstrate a pattern and practice and official policy at the time of the trial in this case of exercising peremptory challenges to exclude African Americans from jury service. This evidence not only supports an inference of discriminatory intent under Batson but entitles Jamal to a new trial under Swain v. Alabama, 380 U.S. 202 (1965). 

D. 
Systematic evidence of racial discrimination by the Philadelphia District Attorneys’ Office in using peremptory challenges to remove black venirepersons from juries proves the discriminatory intent in the case of Petitioner Jamal.

tc \l3 "D. 
Systematic evidence of racial discrimination by the Philadelphia District Attorneys’ Office in using peremptory challenges to remove black venirepersons from juries proves the discriminatory intent in the case of Petitioner Jamal.467. As presented to this Court in Hardcastle v. Horn, 2001 US Dist LEXIS 8556 (ED PA, June 27, 2001) a comprehensive study by Professors David Baldus and George Woodworth of the University of Iowa of a more than ten‑year period of Philadelphia death penalty cases, including three separate prosecutorial administrations, has documented a pattern and practice of racial discrimination in jury selection by the Philadelphia District Attorney's office. The study discloses that, where the race of prospective jurors is known or can be reliably imputed in capital cases, the District Attorney's office was more than two‑and‑a‑third times more likely (2.36) to peremptorily strike African Americans from jury service than prospective non‑black jurors. The study also reveals that, over this time period, the District Attorney's office struck African Americans 55.28% of the time (1,209 strikes of a possible 2,187 jurors), as opposed to a strike rate of only 23.43% for non‑black jurors (749 of 3,196).23
468. This means that, over the entire time period covered by the study, an individual juror who was African American faced odds of 1.24:1 of being the subject of a prosecutorial peremptory strike, while non‑black jurors faced odds of being struck that were only 0.31:1. Thus, the odds that an individual juror would be peremptorily struck by the Philadelphia District Attorney's office increased by a factor of 4.04 if the juror was black. 

469. Furthermore, during the prosecutorial administration in which defendant Hardcastle was tried, the Philadelphia District Attorney's office peremptorily struck African Americans 61.02% of the time (360 strikes of a possible 590 jurors), while striking non‑blacks at a rate of only 21.40% (187 of 874). This means that, for this time period, Philadelphia prosecutors struck African Americans at a rate 2.85 times higher than other jurors. During this prosecutorial administration, an individual juror who was African American faced odds of 1.57:1 of being peremptorily struck by the prosecution, while all other jurors faced 0.27:1 odds of being struck. Thus, the odds that a juror would be peremptorily struck by the Philadelphia District Attorney's office during the administration in which Jamal was tried increased by a factor of 575 percent if the juror was black. 

470. The evidence establishes that the Philadelphia District Attorney's office continued this consistent policy and practice of striking African Americans and women from venires in later prosecutorial administrations. A review of juror strikes in 80 capital cases prosecuted between January 1987 and April 1991 indicates that the Philadelphia District Attorney's office peremptorily struck African‑American venirepersons 58.20% of the time (465 strikes of a possible 799 jurors), while striking other venirepersons only 22.13% of the time (254 of 1,148). This translates into a strike rate against African‑American jurors throughout that district attorney's administration that was more than two‑and‑one‑half times greater (2.63) than for non‑black jurors.24
471. Petitioner has determined that, throughout the period covered by the study, Prosecutor McGill peremptorily struck African‑American venirepersons 74.14% of the time he had an opportunity to do so (43 strikes of 58 prospective jurors). By contrast, McGill exercised peremptory strikes against venirepersons who were not African American in only 25.30% of his opportunities to do so (21 of 83, or 25.3%).25 Consequently, McGill was nearly three times more likely (2.93) to peremptorily strike an African‑American venireperson called for jury duty in a homicide prosecution than a venireperson who was not black. 

472. In addition, a prospective juror who was black faced odds of 2.87:1 of being peremptorily struck by the prosecution in homicide cases in which Mr. McGill was selecting the jury, while non‑black prospective jurors in those cases faced odds of less than 0.34:1 of being peremptorily struck. Thus, a prospective juror's odds of being peremptorily struck by Mr. McGill were 8.47 times greater if the juror happened to be black. 

473. Indeed, Prosecutor McGill was 34.12% more likely to strike black jurors than the District Attorney's office was as a whole throughout the period of the study,26 even though he struck non‑black jurors at virtually the same rate as the Philadelphia District Attorney's office as a whole.27 The overall racial disparity in his exercise of peremptory challenges was 124 percent greater than the already highly discriminatory rate at which the office as a whole exercised peremptory challenges.28 Similarly, a black juror's odds of being peremptorily struck in cases prosecuted by McGill were double the already high odds present in any homicide case prosecuted by the Philadelphia District Attorney's office.29
474. Assistant district attorneys who were prosecuting cases at roughly the same time as this trial have implicitly acknowledged the policy to strike blacks. See, e.g., Diggs v. Vaughn, 1991 WL 46319, *1 (E.D. Pa. Mar. 27, 1991) ("defense counsel at the trial which resulted in petitioner's convictions (which is, after all, the trial with which we are concerned) repeatedly brought to the attention of the trial judge his contention that the prosecutor was using peremptory challenges to exclude blacks from the jury, in violation of petitioner's rights, and repeatedly sought a mistrial on that basis; and that the prosecutor did not then deny that such was her intention, or attempt to justify her use of peremptory strikes on any other basis."); Commonwealth v. Lark, Nos. 2012‑13, 2015, 2021‑22, Jan. Term, 1980 (C.P. Phila.), NT Jury Selection, 6/2/85, at 176‑77 (assistant district attorney, confronted with a challenge to his systematic striking of black jurors responded sarcastically, "Oh, how awful"). 

475. Furthermore, it has been known for years that the Philadelphia District Attorney's office peremptorily struck black jurors as a matter of policy at the time of Mr. Jamal's trial. Indeed, in Commonwealth v. Hardcastle, Nos. 3288‑93, June Term, 1982 (Phila. C.P.) ‑‑ a prosecution initiated at the same time the Philadelphia District Attorney's office was trying Mr. Jamal ‑‑ the late Justice Juanita Kidd Stout noted that it was "the practice" of the Philadelphia District Attorney's office to strike blacks from juries. NT Post‑Verdict Motions, at 799. Affidavits of experienced Philadelphia defense counsel filed in Hardcastle v. Horn, No. 98‑CV‑3028 (E.D. Pa.), and the testimony of defense counsel from the case of Diggs v. Vaughn, No. 90‑2083 (E.D. Pa.), also indicate that the State had a pattern and practice of striking African Americans from jury service on the basis of race. 

476. That the District Attorney's office would employ this practice in Jamal's case is not surprising when viewed in historical context. At the time of Petitioner's trial in June and July of 1982, the District Attorney's office routinely and successfully struck jurors on the basis of race. E.g., Commonwealth v. Jones, 246 Pa. Super. 521, 522‑24, 371 A.2d 957, 958 (1977) (Philadelphia District Attorney's office excluded all 22 African Americans from jury ‑‑ 8 for cause and 14 by use of peremptory challenges, exercising only one peremptory challenge against white jurors; no Swain violation because "the presumption that the prosecutor exercised his peremptory challenges in a proper manner is only overcome where the defendant produces evidence that in Case after case the prosecutor, regardless of the circumstances, is responsible for the removal of all blacks from every jury."); Commonwealth v. Fowler, 259 Pa. Super. 314, 318, 393 A.2d 844, 846 (1978) (en banc) (Philadelphia District Attorney's office exercised peremptory challenges to exclude all black jurors; no Swain violation because no evidence of "systematic exclusion of Blacks by the State"); Commonwealth v. Green, 264 Pa. Super. 472, 473‑75, 400 A.2d 182, 183‑84 (1979) (Philadelphia District Attorney's office exercised 17 peremptory challenges to exclude blacks from jury; no Swain violation because no evidence presented "showing a pattern of discrimination"); State v. Anderson, 302 Pa. Super. 457, 464‑65, 448 A.2d 1131, 1134‑35 (1982) (rejecting claim that Philadelphia District Attorney's office exercised peremptory challenges solely on the basis of race to empanel a jury of 10 whites and 2 blacks; record "clearly does not demonstrate the kind of systematic exclusion in case after case of all black jury members" the court believed was necessary to prove Swain violation); State v. Edney, 318 Pa. Super. 362, 371, 464 A.2d 1386, 1390‑91 (1983) (in November Term, 1979, case, Philadelphia District Attorney's office exercised its peremptory challenges to exclude all blacks from the jury; no Swain violation because "the mere proof that all Blacks are excluded in a particular case, which is the extent of appellant's proof, is not enough to overcome" the presumption that the prosecution's use of peremptory challenges "was to obtain an objective and impartial jury"; "prejudicial exclusion of individuals from the jury ._._. does not amount to a denial of equal protection of the laws"). 

477. Indeed, at the time of Petitioner's trial, and even after, the Philadelphia District Attorney's office believed it was legal to strike jurors on the basis of race so long as they did not empanel an all‑white jury, e.g., Commonwealth v. Hardcastle, Nos. 3288‑93, June Term, 1982 (Phila. C.P.), NT Court En Banc 4/27/83, at 30 (statement of Assistant District Attorney) ("If it [the exclusion of African‑American jurors] were systematic there would not have been any member of what appeared to be the black race on the jury."). 30
E. 
The Philadelphia District Attorneys’ Office’s 1987 jury selection training videotape proves a pattern and practice of removing black venirepersons from juries because of their race.

478. The inference that Prosecutor McGill's pre‑Batson peremptory strikes in this case were racially based is independently supported not only by statistical evidence of his strikes in other cases but by other post‑Batson conduct by the Philadelphia District Attorney's office evidencing a continuing policy and practice of employing peremptory strikes on the basis of race. 

479. This evidence includes a 1987 videotape memorializing the jury selection policy and practice of the office.31 This videotape was prepared by the District Attorney's office expressly for the purpose of training prosecutors in jury selection, but was not revealed to the public until April of 1997, when the senior assistant district attorney who had been selected to train the prosecutors in jury selection ‑‑ Jack McMahon ‑‑ was running against incumbent District Attorney Lynne Abraham for the D.A.'s job. In that tape, McMahon explicitly advocates peremptorily striking African‑American venirepersons on the basis of race and/or racial stereotypes, and explains how to manufacture pretextual race‑neutral explanations to avoid reversal under Batson. See DATV Productions, Jury Selection with Jack McMahon, passim ("D.A. Training Tape") (transcription attached as an Exhibit to this Petition). The jury selection data demonstrate that the District Attorney's office and Prosecutor McGill practiced what the videotape and McMahon preached ‑‑ the consistent striking of African American jurors on the basis of race. 

480. In the training videotape, McMahon expressly advocates striking African Americans and women from jury venires. His remarks make clear that race should feature prominently in the decisions of trial district attorneys as to whom to permit on the jury:   

 

[P]eople from Mayfair are good and people from 33rd and Diamond   stink._._._. [Y]ou don't want any jurors from 33rd and   Diamond."   

D.A. Training Tape at 21.   

[W]hen they call the names out, okay, Juror No. 1, No. 20, Reynard Boykin.   I know I'm not taking Reynard; I can tell you that already.   

D.A. Training Tape at 25.   

 

[L]et's face it, again, there's the blacks from the low‑income areas   ._._. , you don't want those people on your jury.   

D.A. Training Tape at 47‑48.   

 

[Y]ou know, in selecting blacks, you don't want the real educated ones   ._._._.   

D.A. Training Tape at 55.   

 

[I]n my experience, black women, young black women, are very bad.   

D.A. Training Tape at 57.   

 

You're not going to have some brain surgeon from Chestnut Hill with some   nitwit from 33rd and Diamond.   

D.A. Training Tape at 58. 

481. Indeed, the presumption of the District Attorney's office against empaneling black jurors was plain from the manner in which jury selection trainer McMahon indicated that some African Americans might be acceptable as jurors. In indicating that he would select older black jurors, and blacks from the South, McMahon prefaced even that statement by saying "if you're sitting down and you're going to take blacks ._._._." D.A. Training Tape at 55. 

482. Moreover the training videotape advocated that race should also plays a role in prosecutorial decisions on whether to empanel certain white jurors, whom the prosecution might otherwise strike on race‑neutral grounds:   

 

Teachers you don't like. Teachers are bad, especially young teachers, like   teachers that teach in like the grade school levels.   

 

._._._[But i]f you get like a white teacher teaching in a   black school that's sick of these guys maybe, that may be one that you accept.   

D.A. Training Tape at 63. 

483. Finally, the fact that the District Attorney's office advocated keeping a running tally of the racial composition of the venire illustrates the centrality of race in its exercise of peremptory challenges. In the training tape, jury selection trainer McMahon clearly explained that a district attorney must always keep track of the race of potential venirepersons.   

 

“Another thing to do, little tips, too, when a jury comes in the room, the   40 people come in the room, count them. Count the blacks and whites. You want   to know at every point in that case where you are. In other words, the 40 come   in ‑‑ you'll never get it just right. You don't want to look there or go, "Is   there a black back there? Wait a minute. Are you a black guy?"   

D.A. Training Tape at 66‑67. This was also the practice of other senior prosecutors in the District Attorney's office, including the former Chief of the Homicide Unit, Barbara Christie. See Diggs v. Vaughn, 1991 WL 46319, *1‑2 (E.D. Pa. Mar. 27, 1991) ("The record demonstrates conclusively that, at each trial, the prosecutor [the Chief of the Homicide Unit] kept careful records of the race of each prospective juror, and a running tally of how many persons of each race remained on the venire for possible selection.");32 Sistrunk v. Vaughn, No. 90‑CV‑1415, Magistrate's Report & Recommendation (E.D. Pa. Aug. 10, 1995) (Powers, Chief M.J.) (prosecutor's voir dire notes in case tried in November 1981 "provide a contemporaneous chronicle of the spurious strikes for each black juror"; prosecutor "maintained ._._. painstaking notes which revealed upon examination a running tabulation of the number of blacks left on the jury after each challenge was exercised"). 

484. Keeping tabs on the race of the venire was so important to the District Attorney's office that jury selection trainer McMahon advised young district attorneys to invent reasons to leave the courtroom, if necessary, to ascertain the racial composition of upcoming venirepersons: 

 

“And if you lose track or you're not sure of what's going on or you want to   ‑‑ you can always take a recess.   

 

“Because a lot of times what they do is they'll like have the next group ‑‑   the court officers want to set them up. Like remember in that method I told   you earlier where they have ‑‑ now we've picked five, so they're going to   bring seven more in. Usually they'll have the next seven sitting right out   there in order. So you can see ‑‑ you can say, "Judge, I have to go to the   bathroom." You can go out and see what's left and check out what's left, see   what's you know ‑‑ because you know you got two strikes left. You want to   know, look, you know, if the first two are going to be bad, I'm going to have   to use strikes and the next ones will be good. But if they're two, you know,   good ones coming up, then you know you're not going to strike them. And it   changes your philosophy and your ability to make a decisions knowing what's   coming up.”

D.A. Training Tape at 67. 

485. The District Attorney's office's consciousness of the race‑based nature of these prosecutorial strikes, and the legal impropriety of such strikes, is further evidenced by the training tape's advice to young prosecutors as to how to create a pretextual race‑neutral explanation for the strikes to avoid reversal under Batson v. Kentucky:   

 

[I]n the future, we're going to have to be aware of [Batson], and the best   way to avoid any problems with it is to protect yourself. And my advice would   be in that situation is when you do have a black jury [sic], you question them   at length. And on this little sheet that you have, mark something down that   you can articulate later if something happens . . . .   

So if ‑‑ let's say you strike three blacks to start with, the first three   people. And then it's like the defense attorney makes an objection saying that   you're striking blacks. Well, you're not going to be able to go back and say,   oh ‑‑ and make up something about why you did it. Write it down right then and   there . . . And question them [the black jurors], say, "Well, he had a ‑‑ had   a" ‑‑ Well the woman had a kid about the same age as the defendant and I   thought she'd be sympathetic to him" or "She's unemployed and I just don't like unemployed people . . . .   

. . . So sometimes under that line you may want to ask more questions of   those people so it gives you more ammunition to make an articulable reason as   to why you are striking them, not for race.  

 D.A. Training Tape at 69‑71.27 33 

486. McMahon also trained the prosecutors to adhere firmly to a set of practical rules in selecting jurors. As he explained:   

 

But the key is, just as in playing blackjack, is to stay by the   rules_._._._.   

And that's all I can tell you when you [sic] talk to you about this, is to   play by certain rules and don't bend them and don't change them.   

D.A. Training Tape at 3‑4; id. at 60‑62 ("I'm of the opinion you don't   design a jury for a particular case. . . . I think your goal is the same   regardless of what kind of case you have. . . . You pick the same jury. I   don't care if it's a black, white, Puerto Rican, Chinese or what. You pick the same jury."). 

487. In this very case, Prosecutor McGill followed this approach right down the line. McGill did not follow  the office policy of discrimination simply by striking African‑American jurors at a rate that was disproportionate both to the racial composition of the venire  and to the rate at which he struck white jurors, but in the manner in which he selected those few blacks whom he deemed acceptable. 

488. McMahon clearly expressed, and McGill clearly followed, the District Attorney's office policy and practices with respect to selecting certain black jurors in order to disguise the intentional striking of others because of their race:  

 

 . . . [I]f you're sitting down and you're going to take blacks, you want   older blacks. You want older black men and women, particularly men. . . . [¶]   The other thing is, blacks from the South, excellent. Ask where they're from.   You know, if you can tell they're ‑‑ if they say, "I've lived in Philadelphia   five years," if they're from, you know South Carolina and places like that, I   tell you, I don't think you will ever lose a jury with blacks from South   Carolina. They're dynamite. They're dynamite.   

D.A. Training Tape at 55, 56‑57. McMahon explained that a jury of "eight whites and four blacks is a great jury, or nine and three," always looking for jurors who are "stable, conservative people." Id. at 59, 46. 

489. Prosecutor McGill selected his "great jury" of 8 or 9 whites and 3 or 4 stable, older, conservative blacks. The black jurors acceptable to McGill were: 

a) 
Jeannie Dawley (Juror No. 1): A retired unskilled laborer, living in Southwest Philadelphia for over 20 years, religious. [Dawley was subsequently removed from  the  jury when Judge Sabo signaled to McGill his “mistake” in putting her on the jury, Sabo and McGill worked in tandem to manipulate court-imposed defense counsel Jackson to acquiesce, and Jackson stipulated behind Petitioner Jamal’s back to remove her from the jury without a hearing. See Claim Thirty-Nine (Subpoint 7).

b) 
James Burgess (stricken by the defense): Employed by SEPTA; probably about 50 years old; had lived in North Philadelphia for 30 years. 

c) 
Savannah Davis (Juror No. 7): A budget analyst for the federal government; grew up in South Carolina, but lived for more than 30 years in Strawberry Mansion; worked 29 years with government, and had two children working for government. 

d) 
Basil Malone (Juror No. 10): Grew up in the Virgin Islands, where he later worked as a telephone lineman; moved to Philadelphia ten years before the trial; worked two years for a maintenance company and several years before that for a machine shop; had children aged 21 and 16. 

490. These discriminatory exclusions amount to a systemic pattern and practice of peremptorily denying African Americans the right to participate as jurors, in violation of the Sixth Amendment and the Equal Protection Clause of the United States Constitution.34 

491. The statistical evidence of gross disparities in the peremptory exclusion of African American jurors by the Philadelphia District Attorney's office over a ten‑year period including the time in which this case was tried; the statistical evidence of disproportionate use of peremptory challenges in homicide case prosecuted by Prosecutor McGill; the evidence of the Philadelphia District Attorney's office's jury strikes in the series of cases individually challenged in, but affirmed by, the Pennsylvania courts; the statements of contemporary observers of the District Attorney's practices; and the content and official use of the McMahon training videotape all indicates that the Philadelphia District Attorney's office had a policy and practice of discriminating against African‑American venirepersons at the time of Jamal's trial. 

F. 
The federal courts have repeatedly noted constitutional violations by the Philadelphia District Attorneys’ Office with regard to racial discrimination against blacks in their jury selection practices.

492. Given these facts, it is no surprise that the federal courts have repeatedly noted violations of the Equal Protection Clause of the United States Constitution in cases prosecuted by the Philadelphia District Attorney's office. See Jones v. Ryan, 987 F.2d 960 (3d Cir. 1993); Harrison v. Ryan, 909 F.2d 84 (3d Cir. 1990); Diggs v. Vaughn, 1991 WL 46319, *1‑2 (E.D. Pa. Mar. 27, 1991) ("The record demonstrates conclusively that, at each trial, the prosecutor [the Chief of the Homicide Unit] kept careful records of the race of each prospective juror, and a running tally of how many persons of each race remained on the venire for possible selection."); McKendrick v. Zimmerman, 1990 U.S. Dist. LEXIS 12223 (E.D. Pa. Sept. 12, 1990) (conviction procured by Chief of the Homicide Unit reversed on Batson grounds); cf. Sistrunk v. Vaughn, 90‑CV‑1415 (E.D. Pa. 1995).35
G. 
The prosecution’s  proffering of transparently pretextual justifications abstracted from the trial record for Prosecutor McGill’s use of peremptory challenges to remove black persons from Petitioner Jamal’s jury itself provides persuasive evidence as to the discriminatory motive which directed the use of those peremptory challenges.
492.1. The purported “race-neutral” reasons for striking particular jurors set forth in  the Commonwealth's brief on direct appeal – derived by  abstracting various claimed “facts” from  the trial record and then weaving a web of speculation to blandly assert that these provided evidence of Prosecutor McGill’s intent – were plainly pretextual, as is shown by a simple comparison of those jurors the prosecution struck and those it found  acceptable.  See Jones v. Ryan, 987 F.2d 960 (3d Cir. 1993) (granting habeas relief on 1989 conviction because, comparing stricken and seated jurors, Philadelphia prosecutors' purported race-neutral explanations were clearly pretextual).

492.2. On direct appeal, the Commonwealth falsely asserted that its main reason for  striking jurors was because they were “unmarried” or “unemployed.”  (Com. Br. on direct appeal, p. 20.)  While it is true that four of the stricken black jurors were unmarried or divorced (Brown, Green, Reddick, and Williams), at the same time five unmarried or divorced white veniremen were “acceptable” to the Commonwealth:  Pekala (Juror # 8) was divorced, as were Warren and Bogner; Coyle and Richman were also unmarried.  (Tr. 6/11/82: 95 (Pekala); 6/9: 81 (Warren); 139 (Bogner); 6/7: 166 (Coyle); 6/11: 72 (Richman).)  Four stricken black jurors were unemployed or recently laid-off, but two seated white jurors, Tomczak (Juror # 3) and Godfrey (Juror # 12) were both unemployed.  (Tr. 6/10/82: 80 (Tomczak); 6/16: 299 (Godfrey).)  Moreover, juror Tomczak's wife was also unemployed, he had no children, and he did not even have a driver's license.  The Commonwealth noted that seven stricken black jurors were in their twenties or thirties.  However, white juror Tomczak (Juror # 3) was also in his twenties.  (Tr. 6/10/82: 87).  Kleiner (Juror #15) had small children and was apparently in her twenties or early thirties.  (Tr. 6/16: 481-86.)  The Commonwealth also would have accepted white juror Richman, who had just graduated college and had just started a temporary job as a lifeguard.  (Tr. 6/11/82: 4.178.)  Hence the claim that black jurors were stricken because they were unmarried, unemployed, or young is plainly pretextual because whites with these same circumstances were acceptable to the prosecution. 

492.3. The Commonwealth also speculated on direct appeal that several black jurors may have been stricken because they had no prior jury service.  Yet ten out of sixteen seated jurors had no prior jury service (Dawley, Mattiace, Tomczak, Mangan, Adelman, Pekala, Ewalt, Malone, Durso, and Godfrey.)  Four other white jurors “acceptable” to the Commonwealth (Coyle, Bogner, Affet, Rasiul) also had no prior jury service.  In sum, there were thirteen “acceptable” white jurors with no prior service. Tr. 6/7/82: 166 (Coyle);   6/9: 140 (Bogner); 192 (Mattiace); 6/10: 82 (Tomczak); 128 (Affet); 140 (Mangan); 208 (Adelman); 6/11: 96 (Pekala); 116 (Ewalt); 152 (Rasiul); 126-27 (Malone); 243 (Durso); 306 (Godfrey).
492.4.
The Commonwealth also speculated on direct appeal that a number of the black jurors were stricken because they “frequently listened to the radio station where defendant had worked as an announcer.”  (Com. Br. on direct appeal, p. 20.)  This statement is grossly misleading.  The Commonwealth claims this basis for seven jurors.  For three of these jurors, the claim is simply false.  The Commonwealth asserts Verna Brown was “familiar with defendant as announcer,” but the transcript shows that she did not know Jamal from his reports, but only that when she heard about the crime “I heard he was a newscaster.”  (Tr. 6/8/82: 82.)  Similarly, the Commonwealth asserts that Genevieve Gibson was “familiar with defendant from radio and newspaper” but the transcript shows that she simply heard his name in the newspaper or on the radio in connection with the case.  (Tr. 6/10/82: 77-78.)  The Commonwealth also asserts that Mario Bianchi (white) “was familiar with defendant as broadcaster,” but again all the juror said was “I heard about this case.  I understand he was a disk jockey on W.D.A.S. or something.”  (Tr. 6/15/82: 111.)  In sum, these three black jurors had simply heard of Jamal in media reports of the case, a fact which does not distinguish them from numerous white jurors who had passing knowledge of the case from media accounts.  The claim that these jurors were stricken because they “frequently listened to the radio station where defendant had worked” is patently false and pretextual.

492.5. It is highly significant that the affidavit from Prosecutor McGill which the prosecution submitted to the court on direct appeal neither denies the petitioner’s allegations that he intentionally used peremptory challenges to remove black venirepersons from Petitioner Jamal’s jury because of their race, nor provides any racially neutral explanation whatsoever for any of his 11 peremptory strikes of black venirepersons. 

492.6. The failure by Prosecutor McGill individually, and the District Attorneys’ Office collectively, to provide any such evidence from him may and should be considered by the District Court to constitute both an “admission by silence” and a binding judicial admission as to Prosecutor’s discriminatory motive. 

492.7. Silence may be construed as an admission when the circumstances are such  that one ought to speak but does not. L. Washington & Assoc. v. Unemployment Comp., 662 A2d 1148 (Pa.Cmwlth. 1995); Com. V. Coccioletti, 493 Pa. 103, 425 A2d 387 (1981); Levin v. Van Horn, 412 Pa. 322, 194 A2d 419 (1963). Here Prosecutor McGill, and the District Attorneys’ Office, have been directly accused of intentionally using peremptory challenges to remove black jurors because of their race. Not only does this constitute an accusation of opprobrious racist, unethical, and unprofessional conduct, but should the courts sustain Petitioner’s Batson challenge Petitioner’s conviction and death sentence will necessarily be vacated. Under these circumstances McGill and the District Attorneys’ Office should certainly speak out. Their failure to do so in the form of directly meeting these charges by providing an affidavit in which McGill denies them under oath and provides specific evidence of his actual intent clearly meets the requirements of an “admission by silence.”

492.8. A “ judicial admission” cannot be subsequently contradicted by the party who  made it. Jewelcor Jewelers & Distributors, Inc. v. Corr, 373 Pa.Super. 536, 542 A2d 72 (1988). A judicial admission may arise from, inter-alia,  a party’s statement in his pleadings (Tops Apparel Manufacturing Co. v. Rothman, 430 Pa. 583, 244 A2d 436 (1968), a failure to file a responsive pleading (Milan v. Com., Dept. of Transp., 153 Pa.Cmwlth. 276, 620 A2d 7212 (1993), or a concession in a trial brief or oral representation to the court. In re Petition to Contest Gen. Election, 695 A2d 476 (Pa. Cmwlth. 1997); Glick v. White Motor Company, 458 F2d 1287, 1291 (3rd Cir 1972). The court is also bound by judicially admitted facts. Park v. Greater Delaware Valley Savings & Loan Association, 362 Pa.Super. 54, 523 A2d 771 (1987). In this case, neither in Respondents’ pleadings before any court, nor in Prosecutor’s affidavit filed in the direct appeal, is there any direct response denying McGill’s discriminatory intent or providing evidence of his actual intent. This constitutes the equivalent of a failure to file a responsive pleading or a concession before the court. Accordingly it should be held that it is a judicial admission of discriminatory motive.  

H. 
The prosecution’s failure to present any evidence whatsoever as to the actual intent of Prosecutor McGill in using 73%   of his peremptory challenges to strike 73% (11/15) of the black venirepersons requires the District Court to rule that they have failed to disprove petitioner’s prima facie showing and, therefore, the claimed Batson violation has been proved and Petitioner’s conviction and death sentence must be vacated.

492.9. The prosecution has  heretofore  presented  no  evidence whatsoever as  to Prosecutor McGill’s actual intent in using his peremptory challenges to remove 73% (11/15) of the black venirepersons from Petitioner Jamal’s jury. All the prosecution has offered up is a stale serving of transparently pretextual justifications for his actions, based upon alleged “facts” abstracted from the trial record  and idle speculation as to what actual intent these alleged facts might suggest.

492.10. As this District Court has itself ruled in Hardcastle, supra, such idle speculation – even by a court – is not evidence of the prosecutor’s actual intent and, therefore, does not rebut the petitioner’s prima facie showing: “[T]he fact that certain information known about a juror could have supported a non-discriminatory challenge does not support any reasonable inference that the prosecutor actually relied on any of that information. [cite omitted] Because apparent reasons do not reflect the prosecutor’s actual motivation, they ‘cannot be mistaken for the actual reasons for a [peremptory] challenge.’ [cite omitted] Given Batson’s emphasis on the prosecutor’s intent, reliance on apparent or potential reasons is objectively unreasonable because they do not shed any light on the prosecutor’s intent or state of mind when making the challenge.” [cite omitted] See also United States v. Page, supra, 1999 US Dist LEXIS 13123; Mahaffey v. Page, supra, 162 F3d at 483-484, n. 1; Johnson v. Love, supra, 40 F3d at 667.

492.11.  Batson provides that if the facts set forth by the petitioner establish a prima facie case, and the prosecution fails to come forward with a neutral explanation, the conviction must be reversed. Bastson, 476 US at 100. Since the prosecution herein has failed to come forward with any such neutral explanation based upon Prosecutor McGill’s actual intent, the District Court should find that Petitioner Jamal’s Batson claim is proved and his conviction must, accordingly, be reversed. See Hardcastle, supra.
I. 
The Pennsylvania Supreme Court’s decision denying Jamal’s Batson/Swain claim is an unreasonable and erroneous misapplication of Batson and its progeny.

492.12. The Pennsylvania Supreme Court decision denying Jamal's Batson claim  is an unreasonable and erroneous misapplication of Batson and its progeny for the very same reasons as its earlier decision in Com. v. Hardcastle, 519 Pa. 236, 546 A.2d 1101 (1988), a decision which the federal district court recently repudiated.  See Hardcastle v. Horn, No. 98-CV-3028 (E.D.Pa. June 27, 2001) (Padova, J.) (granting habeas relief).<2>

492.13. In holding that Jamal had failed to establish a prima facie Batson case, the Pennsylvania Supreme Court relied heavily on the fact that Jamal had also “removed a black juror already passed as acceptable by the Commonwealth.”  555 A.2d at 850.  Yet as the federal court noted in Hardcastle, “The number of African-American veniremen peremptorily challenged by Petitioner is irrelevant to the issue of whether the prosecutor employed her strikes for discriminatory reasons.”  2001 U. S. Dist. LEXIS at 51.  On direct appeal the Pennsylvania Supreme Court also erroneously relied upon the fact that some blacks ultimately sat on Jamal's jury refuted the inference of discriminatory intent as to black jurors whom the prosecutor struck.  As explained in Hardcastle, that interpretation of Batson is contrary to federal law because “The fact that one African-American juror sat on the jury in Petitioner's case does not preclude a finding of a prima facie case with respect to the jurors who were excluded.”  2001 U. S. Dist. LEXIS at 50 (citing Simmons v. Beyer, 44 F.3d 1160, 1167-68 (3d Cir. 1995).  See also Simmons, 44 F.3d at 1167.  

492.14. Indeed, in denying Jamal's Batson claim on direct appeal, the Pennsylvania Supreme Court actually premised its Batson methodology on its prior erroneous ruling in Hardcastle:  “In Commonwealth v. Hardcastle, -- Pa. --, 546 A.2d 1101 (1988), a pre-Batson case where the appellant had preserved a claim that the prosecutor impermissibly discriminated by race in the use of peremptories, we determined that to give the appellant the protections provided by Batson, it was sufficient for this Court to engage in a post hoc review of the record.”  Com. v. Jamal, 521 Pa. 188, 197, 555 A.2d 846, 850 (1989).  The Pennsylvania Supreme Court thus failed to remand the case for a hearing on Jamal's Batson claim but instead engaged in a post hoc review of the record, citing the Commonwealth's presentation in its direct appeal brief of “non-racial reasons, apparent on the face of the record, to justify the use of a peremptory challenge against each of the prospective jurors isolated by the defendant.”  Jamal, 555 A.2d at 849-50.

492.15.Yet it was just such retrospective review of the record which the federal district court held impermissible in Hardcastle.  As Hardcastle held, reliance on a post hoc review of the record to decide a Batson claim is contrary to federal law and “unreasonable” “because the fact that certain information could have supported a non-discriminatory challenge does not support any reasonable inference that the prosecutor actually relied on any of that information.”  2001 U. S. Dist. LEXIS at 34.  

492.16.These defects in the Pennsylvania Supreme Court's direct appeal decision were pointed out in the course of Jamal's post-conviction appeal, but the Pennsylvania Supreme Court chose to ignore them, instead re-adopting its earlier decision.

492.17. Notably, in its opinion on Jamal's direct appeal the Pennsylvania Supreme Court expressed  outright hostility to the United States Supreme Court's Batson mandate, opening dismissing the federal Batson standards as “vacuous”.  555 A.2d at 850.  Prior to Batson, the Pennsylvania Supreme Court had actually endorsed the prosecution practice of peremptorally striking jurors because they were black.  Com. v. Henderson, 497 Pa. 23, 29, 438 A.2d 951, 953 (1979) (race of venireman is a “proper consideration[] in exercising peremptory challenges”).  

492.18.The Pennsylvania Supreme Court’s decision denying Jamal’s Swain claim is an unreasonable and erroneous misapplication of Swain because, as is proven above, the evidence of the systematic pattern and practice of intentional exclusion of blacks from jury service by the Philadelphia District Attorneys’ Office is overwhelming and more than sufficient to meet the Swain test for “purposeful discrimination.”

CLAIM SEVENTEEN: 
THE TRIAL COURT UNCONSTITUTIONALLY RESPONDED TO A JUROR’S  REQUEST WITHOUT NOTIFYING THE DEFENSE, AND THEN ENGINEERED THIS JUROR’S REMOVAL , IN VIOLATION OF THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS.
493. Jamal's rights to a fair and reliable determination of guilt and penalty, and to a fairly chosen jury, as guaranteed by the Fifth, Sixth, Eighth and Fourteenth Amendments, were violated by the trial court's lack of notice to counsel of a juror's request, and by the trial court's use of the juror's subsequent actions as grounds for removal. 

494. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

495. Jennie Dawley, was the only juror selected while Jamal was conducting his own voir dire. The court admitted its opposition to seating this juror from "the beginning" because of her "attitude." 

496. Dawley had asked to go home to take her sick cat to the vet during evening hours. Rather than advise Jamal or his counsel of the juror request, the court summarily denied it. Without interrupting court, Dawley left the hotel in the evening hours to take the sick cat to the vet, returning immediately afterward.  

497. Using this act as an excuse, the court released her. The court did so without consultation with counsel, without affording counsel the opportunity to voir dire Dawley to determine whether she was genuinely unfit to serve, and without due regard to the fact that this juror was personally selected by Jamal during his brief stint as pro se counsel. The record suggests that the court removed Dawley because he had a personal dislike toward her     

498. Moreover, the court's precipitous response to Dawley's apparent violation of the sequestration order contrasts sharply with its highly accommodating approach to another juror who had to take a civil service exam. 
CLAIM  EIGHTEEN: 
THE COURT REFUSED TO EXCUSE FOR CAUSE A PALPABLY UNFIT AND BIASED JUROR, IN VIOLATION OF THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS.

499. Jamal's rights to an unbiased jury, and to a fair and reliable determination of guilt and penalty, as guaranteed by the Sixth, Eighth and Fourteenth Amendments, were violated by the trial court allowing an individual biased against the defense to sit on Jamal's jury. 

500. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

501. During voir dire, prospective juror Edward Courchain was questioned by backup counsel. Courchain never disguised his inability to keep an open mind, as reflected in the record:   

Jackson: 
Courchain, you've indicated that you may have some difficulty   serving in this case; is that correct?   

Courchain: 
That's right.   

Jackson: 
And you further indicated that this difficulty arises from your   exposure to the news media; is that correct?   

Courchain: 
Right. . . . .   

Jackson: 
[W]e need to know now in your best judgment, whether or not you   could be objective in this matter, stay in the middle, don't lean towards the   prosecution, don't lean towards the defense, whether or not you could   objectively determine the facts in this case?  

 

Courchain: 
Do you want an honest opinion?   

Jackson: 
Yes, sir.   

Courchain: 
No.  

 Jackson:
 You cannot do that?   

Courchain: 
No.   

Jackson: 
Sir, if I were to tell you that the law requires that if you were   to serve as a juror you are to set that aside, could you do that?  

 Courchain:
 I would try, but I don't know. Consciously, I don't know.   

Jackson: 
Consciously ‑‑   

Courchain: 
Unconsciously, it would still be there. 

501.1. Mr. Courchain unabashedly admitted to his inability to give Mr. Jamal a fair trial (italicized portions of this transcript extract are for purposes of emphasis):

MR. MCGILL: Sir, if you were selected as a juror in this case, it would be your function to listen to the evidence and reach your verdict solely based on the evidence that you would hear in this courtroom, and not anything you may have read. Would you be able to follow those instructions of the Court?  

THE PROSPECTIVE JUROR: It would be a little difficult. (6/16/82 Tr. 385)

MR. MCGILL: Now, the Judge would indicate or instruct you ... to listen to the evidence, reach a fair verdict based on the evidence and be fair to both sides. Now sir, would be able to do that?

THE PROSPECTIVE JUROR: No, I don’t think so. Be fair to both sides. 

MR. MCGILL: Now, the question would then be, is it because of something you may have read or heard?
THE PROSPECTIVE JUROR: Right. The case itself.

MR. MCGILL: Do you understand that anything that you read in the newspapers or heard on T.V. is not evidence?

THE PROSPECTIVE JUROR: I understand that.

MR. MCGILL: You understand.

THE PROSPECTIVE JUROR: But I’m swayed a little bit. (6/18/82 Tr. 387-389)

MR. JACKSON: Mr. Courchain, you’ve indicated that you may have some difficulty serving in this case; is that correct?

THE PROSPECTIVE JUROR: That’s right.

MR. JACKSON: And you further indicated that this difficulty arises from your exposure to the news media; is that correct?

THE PROSPECTIVE JUROR: Right.

MR. JACKSON: Now, as a result of all of what you’ve heard and read, do you feel that you would have an open mind if you were selected as a juror in determining the guilt or innocence of Mr. Jamal?

THE PROSPECTIVE JUROR: That I couldn’t say.
MR. JACKSON: ... We need to know now in your best judgement, whether or not you could be objective in this matter, stay in the middle, don’t lean towards the prosecution, don’t lean towards the defense, whether or not you could objectively determine the facts in this case?

THE PROSPECTIVE JUROR: Do you want an honest answer?
MR. JACKSON: Yes, sir.

THE PROSPECTIVE JUROR: No.
MR. JACKSON: You cannot do that?

THE PROSPECTIVE JUROR: No. (6/16/82 Tr. 391-394)

As if this were not enough to demonstrate the bias of this juror and the indisputable basis 
mandating that he be excused for cause, in subsequent questioning the juror volunteered that he could not set aside what he had read in the newspaper because “[u]nconsciously it would still be there” and “[n]obody is going to get it out of your brain” (6/16/82 Tr. 394) and he could not “guarantee what sub-consciously will happen” if he were on the jury. (6/16/82 Tr. 395) The juror directly and specifically admitted that, in his own words: “...unconsciously I don’t think I could be fair to both sides.” (6/16/82 Tr. 395) When then asked if he could, nonetheless, “unconsciously” set his opinions aside, the juror responded: “That is the same thing, isn’t it?”
502. Courchain also expressed some hostility toward backup counsel, exclaiming at one  point for Jackson to stop harassing him. 

503. Jackson unsuccessfully challenged for cause, his peremptory challenge was improperly refused by Judge Sabo (see Claim 39, Subpoint 6), and Courchain became the first alternate juror. 

504. As discussed in Claim 39 (Subpoint 7), during the brief period that Jamal acted as his own counsel, one black  juror, Jeanie Dawley, was selected. When Dawley was removed from the jury by Judge Sabo  in  connivance with prosecutor and court-imposed defense counsel, behind Petitioner Jamal’s back during  an in camera session (Claim 39, Subpoints 3 and 7), Courchain took her place on the jury. 
CLAIM NINETEEN : 
SOME JURORS ENGAGED IN SECRET, PREMATURE DELIBERATIONS DURING THE COURSE OF THE TRIAL, IN VIOLATION OF THE FIFTH, EIGHTH, AND FOURTEENTH AMENDMENTS 

505. Jamal's rights to a fair and unbiased jury, and to a fair and reliable determination of guilt and penalty, as guaranteed by the Sixth, Eighth and Fourteenth Amendments to the United States Constitution, were violated because certain members of the jury engaged in clandestine deliberations and reached pre‑formed conclusions about the case. 

506. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

507. During the trial, at least three white jurors formed a grouping which deliberated in a hotel room, separate from the other jurors. These three white jurors formed an opinion as to Jamal's guilt prior to the conclusion of the guilt phase of the trial. 
CLAIM TWENTY : 
JAMAL'S JURY WAS DRAWN FROM A POOL THAT WAS COMPOSED IN VIOLATION OF THE FIFTH, EIGHTH AND FOURTEENTH AMENDMENTS

508. Jamal's rights to a jury drawn from a fair cross‑section of the community, and to a fair and reliable determination of guilt and penalty, as guaranteed by the Fifth, Eighth and Fourteenth Amendments, were violated. 

509. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

510. In 1982 Philadelphia jury pools were drawn from the voter registration list and divided into five groups. Within this geographically rotating system, at any given time, the jury pool over‑represented particular neighborhoods of the racially‑segregated city, and thus over‑represented and under‑represented particular racial groups. 

511. The racial composition of the jury venire varied, depending on the period during the year in which a case went to trial. 

512, As a result, the jury pool available for Jamal's trial did not reflect a fair cross‑section of the community. 
CLAIM TWENTY-ONE: 
PETITIONER WAS DEPRIVED OF HIS CONSTITUTIONAL RIGHTS UNDER THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS DUE TO TRIAL COUNSEL’S PREJUDICIALLY DEFICIENT PERFORMANCE DURING THE PENALTY PHASE.

513. Jamal rights to effective assistance of counsel, and to a fair and reliable determination of penalty, as guaranteed by the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, were violated by counsel's prejudicially deficient performance at the penalty phase of trial. 

514. Jackson's testimony at the PCRA hearing was unequivocal and unchallenged on this point: he simply "hadn't done anything to prepare a penalty or a mitigation‑phase hearing." 

515. Jackson never even talked with Jamal concerning the penalty phase before the day that the hearing was conducted. The first time Jackson broached this delicate, and profound, subject was in the holding cell moments before the hearing was to begin. Jackson confessed to Jamal that, although calling family members in the penalty phase was, theoretically, an option, he had not prepared any of them to testify, or fort that matter, any witnesses at all. In essence, Jackson was telling Jamal that he could, theoretically, conduct the sentencing phase as he had the guilt phase: "wing it" by calling witnesses from the audience without any preparation. 

516. Before the day of the hearing, Jackson never considered how he might approach a penalty hearing, and he never considered who he might call as witnesses. He never interviewed anyone for purposes of determining who he might call, even though a bevy of witnesses existed to educate the jury on the wisdom of not imposing death. 

517. Jackson testified at the PCRA hearing that stringent time constraints intensified the handicap he suffered as a result of not preparing earlier. 

518. After two weeks of trial (working six days per week), the guilt phase ended at 5:30 p.m., July 2nd, a Friday to a holiday weekend (independence day in Philadelphia). 

519. Rather than provide counsel the respite of a weekend to collect his thoughts and prepare a strategy for the penalty phase, which Jackson expected, the court forced Jackson ‑‑ already dispirited and ill‑prepared ‑‑ to proceed the next morning to attempt to save Jamal's life. 

520. Jackson was too defeated even to request a continuance. 

521. Jackson's performance at the penalty phase was constitutionally inexcusable, and ‑‑ as the PCRA testimony of available mitigation witnesses amply shows ‑‑ the resulting prejudice was monumental. 

522. Jamal presented six "mitigation" witnesses at the PCRA hearing as exemplars of what the sentencing jury would have heard at a competently conducted penalty phase trial. 

522.1. Judge Sabo’s rejection of this mitigation evidence is directly contrary to and is an unreasonable application of federal law. Lockett v Ohio (1978) 438 US 586, 605 and Eddings v. Oklahoma (1982) 455 US 104, 115, n. 10,  requires all relevant mitigating evidence to be considered by the sentencer. Judge Sabo committed the identical TA \s "Lockett v Ohio " \c 0Lockett error which, in TA \s "Eddings v. Oklahoma " \c 2 \l "Eddings v. Oklahoma (1982) 455 US 104, 115, n. 10,"Eddings v. Oklahoma (1982) 455 US 104, 115, n. 10, caused the Supreme Court to reverse a death sentence -- he confused the two wholly different concepts of “mitigation” and “legal excuse.” Id. at 113, 116. Judge Sabo wholly discounted the mitigation evidence offered as to Mr. Jamal in the PCRA proceedings on the basis that this evidence “in no way mitigate(s) the fact . . . [of his conviction]” and does not show him to be in any way “less culpable.” TA \s "30 Phila 1, 30, 31, Phila Cty Rptr (1995" \c 2 \l "30 Phila 1, 30, 31, Phila Cty Rptr (1995"30 Phila 1, 1995 Phila Cty Rptr LEXIS 38 (1995). 

522.2. This represents the same confusion between “mitigation” and “legal excuse” as in Eddings. In TA \s "Eddings v. Oklahoma " \c 2Eddings, the sentencing judge did not consider the fact that the defendant was “a juvenile with serious emotional problems” who had been raised “in a neglectful, sometimes even violent, family background,” and whose “mental and emotional development were at a level several years below his chronological age.” Instead, the judge found that “as a matter of law he was unable even to consider the evidence.” 455 U.S. at 113, 116. The state appellate court took the same approach, affirming on the basis that the proffered mitigation evidence “was not relevant because it did not tend to provide a legal excuse from criminal responsibility.” Id. at 113. 

522.3. The United States Supreme Court reversed the defendant’s death sentence in Eddings, 455 US at 116, because, while “[a]ll of this does not suggest an absence of responsibility for the crime of murder” it is,  nonetheless, a “relevant mitigating factor which, like the chronological age of the minor must be “duly considered in sentencing.” TA \s "Eddings v. Oklahoma " \c 2Similarly in the case of Mr. Jamal, the testimony of the six mitigation witnesses who testified at the PCRA hearing goes to “relevant mitigating factor(s)” which must be “duly considered in sentencing.”

TA \s "30 Phila 1, 30, 31, Phila Cty Rptr (1995" \c 2522.4. Judge Sabo’s trashing of the mitigation evidence  necessarily involved an unreasonably erroneous misapplication of TA \s "Mills v Maryland " \c 2 \l "Mills v Maryland  (1988) 486 US 367"Mills v Maryland  (1988) 486 US 367 and TA \s "McKoy v North Carolina" \c 2 \l "McKoy v North Carolina (1990) 494 US 433"McKoy v North Carolina (1990) 494 US 433 because, in specifically ruling the mitigation evidence presented at the PCRA hearing to be irrelevant (30 Phila. Cty. Rptr. LEXIS 28-34 (1995)) , he completely misconstrued the concept of “relevance” as defined by McKoy in the capital-sentencing context. According to the Supreme Court in McKoy, 494 US at 440:

“[I]t is universally recognized that evidence, to be relevant to an inquiry, need not conclusively prove the ultimate fact in issue, but only have ‘any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence ...’

“The meaning of relevance is no difference in the context of mitigating evidence introduced in a capital sentencing proceeding ...

“Relevant mitigating evidence is evidence which tends logically to prove or disprove some fact or circumstance which a fact-finder could reasonably deem to have mitigating value. Whether the fact-finder accepts or rejects the evidence has no bearing on the evidence’s relevance. [emphasis added] The relevance exists even if the fact-finder fails to be persuaded by that evidence. It is not necessary that the item of evidence alone convince the trier of fact or be sufficient to convince the trier of fact of the truth of the proposition for which it is offered.”

522.5. Judge Sabo held the mitigation evidence to be irrelevant on the “unreasonably erroneous” basis that no “Philadelphia jury with common sense” would find the evidence to be mitigating, when McKoy makes it quite clear that whether the fact-finder accepts or rejects the evidence has no bearing on the evidence’s relevance. This is particularly shocking constitutional error on the part of a judge who reputedly has sentenced more defendants to death than any other judge in the entire United States!

522.6. Judge Sabo further compounded this egregious error by substituting a subjective test as to what a “Philadelphia jury with common sense” would find to be mitigating for the proper objective test of what one “reasonable juror” would find to be mitigating, in direct violation of both Mills and McKoy. 

522.7. Judge Sabo then exacerbated this concatenation of Lockett error upon TA \s "Lockett v Ohio " \c 0Lockett error by ruling that the mitigation evidence actually proved up aggravation in Judge Sabo’s alternate universe where Mr. Jamal’s “great intelligence and talent” made him a prime candidate for execution. When Judge Sabo ruled that the life of a Black  man whom he had specifically found to be of  “great intelligence and talent” had no value to society this was an “unreasonably erroneous” application of Lockett as well as compelling evidence of the extrajudicial bias and prejudice which infected the entire proceedings and require that this Court grant Petitioner’s motion to overturn the state court findings of factTA \s "Pennsylvania Post-Conviction Relief Act " \c 0. For Judge Sabo to rule that a man whom he himself had found to be of “great intelligence and talent” was of no value to society and should therefore be executed, means that to Judge Sabo no Black person’s life is worth saving. This is the modern-day equivalent of the infamous pre-Civil War Dred Scott decision in which the U.S. Supreme Court ruled that Black people have no rights which a “white man need respect.”

523. The mitigation witnesses who testified at the PCRA hearing  included  a veteran Pennsylvania State representative, two professional journalism colleagues, his high school teacher, his sister, and a long‑time family friend and neighbor. 

524. These PCRA witnesses were available and willing to testify at Jamal's original penalty phase trial ‑‑ a fact that was never contested by the Commonwealth. 

525. Faced with the vivid and compelling portrait these witnesses provided, even the Commonwealth admitted to the "immense talents of Mr. Jamal," his "obviously talented journalistic voice, and his activism." 

526. Indeed, the lead prosecutor at the PCRA hearing admitted that the killing of Officer Faulkner could not be squared with Jamal's true character: "From all the descriptions of everybody that has come here ‑‑ and they all are good people from what I can see, I believe ‑‑ I don't think [the shooting of Officer Faulkner] is characteristic [of Jamal]." 

526.1. These statements -- that Mr. Jamal is a man of “immense talents” (7/26/95 PCRA Tr 98), the crime of which he was convicted was “not characteristic” of him (7/26/95 PCRA Tr 191), and that it is the testimony of  all the “good people” who have testified under oath at the PCRA hearing which has convinced the Commonwealth of this (Id.) -- is highly significant precisely because it is the Commonwealth of Pennsylvania that is officially taking this position on the record! 

526.2. The Commonwealth’s having described the mitigation witnesses as “good people” necessarily implies that they testified truthfully since good people, by definition, do not lie under oath. Thus, the Commonwealth itself vouched for the truthfulness of the testimony of the mitigation witnesses and made that testimony its own. Since the Commonwealth’s counsel is an “embodiment” of the Commonwealth (TA \s "Commonwealth v Hollowell " \c 2 \l "Commonwealth v Hollowell (1978) 383 A2d 909"Commonwealth v Hollowell (1978) 383 A2d 909), it was the Commonwealth itself which spoke through his mouth in those legal proceedings.

526.3. Thus, these statements constitute binding judicial admissions on the part of the Commonwealth. See, e.g., People v Hood (1996) 638 NE2d 264; People v Goestenkors (1996) 662 NE2d 574; United States v Salerno (7th Cir 1991) 937 F2d 797, 811; People v Cruz (1994) 643 NE2d 636; People v Howery (1997) 687 NE2d 836; People v Taylor (1993) 614 NE2d 1272, 1276; People v Edwards (1993) 609 NE2d 962, 966; People v Franklin (1987) 504 NE2d 80, 83. 

526.4. The legal effect of these judicial admissions as to the “immense talents” of Petitioner Jamal and the fact that the crime of which he was convicted was “not characteristic” of him is not only to mandate reversal of Mr. Jamal’s death sentence, but to estop the Commonwealth from again seeking the death penalty on retrial. See TA \s "Woodson v. North Carolina" \c 2 \l "Woodson v. North Carolina, (1976) 428 US 280, 304"Woodson v. North Carolina, (1976) 428 US 280, 304 (“in capital cases the fundamental respect for humanity underlying the Eighth Amendment...requires consideration of the character and record of the individual offender and the circumstances of the particular offense as a constitutionally indispensable part of the process of inflicting the penalty of death.”); and, applying Woodson,TA \s " People v. Johnson " \c 2 \l " People v. Johnson (Illinois Supreme Court 1989) 538 NE2d 1118, 1128" People v. Johnson (Illinois Supreme Court 1989) 538 NE2d 1118, 1128 (“neither the deterrent nor retributive functions of the death penalty are served” by its imposition when the crime of which the defendant is convicted is out of character for him). 

526.5. Moreover, the Commonwealth having conceded the persuasive force of the mitigation evidence, there was no longer a “case or controversy” as to this issue, so Judge Sabo did not have the legal authority to reject the mitigation evidence which the Commonwealth itself had accepted. 

526.6. Six   mitigation witnesses testified at the PCRA hearing. Each testified that they were available and willing to testify on behalf of Mumia Abu-Jamal in the penalty phase of his original trial in 1982, but were never contacted by imposed-counsel Jackson.

A. 
Jamal's Dedication to the Community and to the Voiceless. 

tc \l3 "A. 
Jamal's Dedication to the Community and to the Voiceless. 527. Jamal was a man whose entire life had been devoted to community service. 

David P. Richardson, Pennsylvania State Representative
528. State Rep. Richardson explained how he came to know Jamal through their shared commitment to the community: "we were very actively involved in the community through a number of organizations, groups, to try to help promote and . . . motivate the community around cultural and positive aspects of the African‑American community here in the City of Philadelphia." 

528.01. Hon. David P. Richardson, Pennsylvania State Representative for the 201st Legislative District of Philadelphia, testified that he had known Mumia Abu-Jamal for almost 30 years and that Mr. Jamal was a gifted radio journalist, dedicated community leader, and a peaceful and loving family man who was devoted to his son whom he took  with him everywhere, carrying the young boy on his back while interviewing people in the community for his radio show. 

528.02. At the time he testified, the late Representative Richardson had been a Pennsylvania State Representative for 23 years, having won twelve consecutive terms in the state legislature.  Mr. Richardson was the Chairperson of the House Health and Human Services Committee.  He was a member of the Executive Committee of the National Conference of State Legislators and the Executive Committee of the National Black Caucus of State Legislators. (7/26/95 PCRA Tr. 32-33). 


528.03. Representative Richardson had served as chairperson of the Black Elected Officials of Philadelphia, ward leader of the 59th ward in Philadelphia, and committee person for the 59th ward, 5th division.  He was a former president of the National Black Caucus of State Legislators.  He was a member of the board of directors of numerous local organizations, including the Greater Germantown Youth Corporation, Germantown Settlement Organization, Pennsylvania Council of the Arts, and the Afro-American Historical and Cultural Museum. (Id.).

528.04. Representative Richardson received numerous awards for his civic and community activities, including Teamster Local 502's “Political Action Award,” Community Action for Prisoners’ “Outstanding Service Award,” and the AME Union Church “Distinguished Service Award.” (Id.).

528.05. Representative Richardson was clearly a well-known and widely-respected “elder statesman” in local and state politics in Pennsylvania.  It goes without saying that it is a rare capital defendant indeed who has such a distinguished and respected figure as Representative Richardson testify on his behalf.

528.06. Representative Richardson testified that, shortly after he and Mr. Jamal graduated from high school, they became acquainted as fellow  community activists whose paths frequently crossed in the late ‘60s and early  70's.  After Representative Richardson was first elected to the state legislature in 1973, he was frequently interviewed by Mr. Jamal in his capacity as a professional radio journalist.  (7/26/95 PCRA Tr. 39-41)

528.07. According to Representative Richardson, Mumia Abu-Jamal was a local institution in Philadelphia who was widely-respected due to his prominence on the airways and the positive impact that his radio programs had in the city:

“... I believe that Mr. Jamal was a special gift that had a unique voice to Philadelphia. In fact, his melodious voice that many people heard over the radio stations here in the City of Philadelphia would be identified first by his voice even before they would hear his name. And many individuals grew to respect that name here in the City of Philadelphia and also his works as a journalist ...” (7/26/95 PCRA Tr. 42)

528.08. Mr. Jamal was a member of the Association of Black Journalists and had served as president of the Philadelphia Chapter of that organization. (7/26/95 PCRA Tr. 47)

528.09. Representative Richardson specifically recalled a radio broadcast by Mr. Jamal about the parents of a missing 12 or 13-year old who were trying to locate their child: “The reason that it sticks out ... was the compassion that was shown directly as it related to a human life.” Although their child was missing,  the parents weren’t getting any help from city authorities to locate the child.

528.10. Representative heard Mr. Jamal’s “compassionate plea to ask that people call in and try to give the whereabouts of where this child was because the parents were very upset.” (7/26/95 PCRA Tr. 48-49) When asked if he “detected the compassion in Mr. Jamal in his voice,” Representative Richardson responded:

“You can feel it. It transcends voice, it actually vibrates through you and you can feel it. If you heard him speak you would know what I was talking about. Others who have heard him would know what I’m referring to. So therefore it transcended just the compassion they heard, but also the fact that it was felt very closely because of his relationship to the situation and how he felt about it. So it was very evident.” (7/26/95 PCRA Tr. 49)

528.11. Mumia Jamal wasn’t just a journalist reporting on the community,  he identified with the community and worked closely with community organizations on issues that affected the welfare of many needy Philadelphians. According to Representative Richardson, Mr. Jamal was “one of those persons that had an opportunity to really grasp the issues within the community” and “was also able to work with the community organizations and groups who would listen to his wisdom and knowledge.” (7/26/95 PCRA Tr. 43) 

528.12. Mr. Jamal “had a lot of compassion for people and compassion for those issues that did impact directly on vital issues, such as housing, such as health care, such as feeding the homeless. And also at a time in starting a breakfast program for needy children within the community.” To Representative Richardson, Mumia Abu-Jamal was “someone conscious and concerned about the community.”  Mr. Jamal was a well-respected community leader who “was given a gift and had an opportunity to use that gift in the community to help promote, and also to educate as a teacher.”  Mr. Jamal was a “leader of the community” and “a lot of people looked up to him.” (7/26/95 PCRA Tr. 43-44)

528.13. Representative Richardson testified that Mr. Jamal was a devoted family man who understood “what it means to raise a family” and “did not shun his responsibility.”  Mr. Jamal “wanted his son to be part of what he was doing” and “when he was out there in the community [working as a journalist] he had his son with him.” (7/26/95 PCRA Tr. 54)  According to Representative Richardson:

“If you had ever been around him and knew him like we  knew him, I think you could picture Mumia with his son on his shoulders and his microphone in his hand interviewing people in the community as he was actually out there doing his work ... He did that with his professional job as a journalist most of the time that we saw him.” (7/26/95 PCRA Tr. 53)

528.14. Representative Richardson testified that Mumia Abu-Jamal “abhorred violence” and that he had never heard Mr. Jamal express any desire to use violence. To the contrary, Mr. Jamal “was for trying to make sure that all the time we saw peace and unity within our community.” He was a “peacemaker in many situations there were involved in the black community.” 

528.15. Representative Richardson recounted that there had been situations at public political meetings or rallies where fights broke out and “it was Mumia’s voice that sort of like quelled [it] and got order back to those settings” and convinced people that “we must not be fighting against one another.” In fact, there have been “many situations where there have been toe-to-toe confrontations in the community and it has been Mumia that has stepped in to be the peacemaker.” (7/26/95 PCRA Tr. 50-51)
Steven Collins
528.16. Steven Collins testified that he is a radio broadcaster on WDAS radio in Philadelphia where he has worked for 19 years. WDAS is the number one radio station in the Philadelphia area with respect to listenership of Afro-American adults between the ages of 25 and 54 years. Mr. Collins testified he  was 40 years old and a native Philadelphian. He has a degree from Temple University in radio, television, and film and is a graduate of West Catholic High School. Mr. Collins is a member of the Philadelphia Chapter of the Association of Black Journalists, a member of the board of directors of the Philadelphia Ad Club, and is involved in a number of community organizations including the Police Athletic League and Concerned Black Men. (7/26/95 PCRA Tr. 75-76) Mr. Collins described the extraordinary effect that Mumia Abu-Jamal had on him when he first heard Mr. Jamal  report a story over the air: “I heard Mumia on the radio when I was a student at Temple University.  He was on WKDU which was Drexel’s radio station.  And he did a commentary on a young brother who was shot.  And I didn’t know the brother and I didn’t know the circumstances, but in three minutes it felt like I had a keen, a keen insight into what happened and Mumia’s conclusion was compelling and it encouraged people to think about the value of life. And I thought I would like to meet him.”  (7/26/95 PCRA  Tr. 80)

528.17. A few weeks later, by coincidence, Mr. Collins met Mr. Jamal at a news conference  and a close relationship developed between the student reporter and the professional reporter  in which Mumia Jamal became Mr. Collins “mentor” and helped him pursue a career in commercial news broadcasting in Philadelphia. According to Mr. Collins this was a tremendously important event in his life and career: “Mumia was my age but had an exceeding wealth of experience, an understanding and a genuine care about me and other people who wanted to be in broadcasting. He also was an extraordinary reporter at that time.” (7/26/95 PCRA Tr. 81) 

528.18. What made Mumia Jamal stand out as a reporter, according to Steve Collins, was “a serious concern for people which transcended just reporting a news story. He wanted to know the condition of people ... He had an eloquent style, and he had, has a commanding voice. But essentially, he wanted to tell the story of people. All people and specifically African-American people in the City.” (7/26/95 PCRA Tr. 82)

528.19. Mr. Collins explained that: “Radio is a medium of imagination ... [but you] have to tell a story in 30 or 45 seconds ... Mumia had an ability to tell story in a relatively short period of time that was piercing ... people used to say radio news is a tune out.  But when Mumia was on people tuned it up.  He had a great, great  command of language ... [not] only I was impacted but millions of people in the tri-state Philadelphia area who heard him were as well.”  (7/26/95 PCRA Tr. 86) Mr. Collins had no hesitation in saying of Mumia Jamal: “I thought he was the greatest voice and greatest journalist I had met, beyond [even] some of the people that I had worked with at the [Philadelphia] Inquirer [newspaper].” (7/26/95 PCRA Tr. 83) 

528.20. When asked if Mumia had any kind of bent toward violence , Mr. Collins replied: “ ... I knew, I’ve known Mumia for a long, long time. During that period prior to this incident we were very, very close. And in searching my mind, I can’t remember one time where there was ever a discussion, any hostility, verbal or otherwise, towards any law enforcement, or even a philosophical view that would suggest that ... in my mind I thought a million times about [it] ... And I don’t remember ever, ever hearing that or having a discussion with Mumia ... where that came up ...” (7/26/95 PCRA Tr. 97-98)

528.21. When the Commonwealth attorney rose to cross-examine, he acknowledged that Steve Collins is a widely-known and respected radio personality in the Philadelphia area, stating: “I have heard your voice many times .... I heard your broadcasts myself.” Indeed, the Commonwealth attorney was evidently so impressed with Mr. Collins and his testimony that he didn’t even question him concerning Mr. Jamal’s abilities as a journalist and reporter, saying instead: “... I will take your word as to the immense talents of Mr. Jamal.” (7/26/95 PCRA Tr. 98).

Kenneth Hamilton.  

528.21. Kenneth Hamilton testified that he taught history for 30 years at Benjamin Franklin High School in Philadelphia and for the last 24 years coached their basketball team. He testified that he was 53 years old and a native Philadelphian. He was Mumia Abu-Jamal’s high school history teacher and later became his friend. (6/26/95 PCRA Tr. 105-108)

528.22. Mr. Hamilton testified that he noticed that, the first day that Mumia was in his class, he was impressed by the young man’s intelligence and sincerity. Mumia was “very well read for a young man of his age and he stood out as far as the rest of the class.” Mr. Hamilton’s respect for Mumia grew over time as he got to know him better. (6/26/95 PCRA Tr. 109)

528.23. Mr. Hamilton was not only impressed with Mumia’s intelligence, he was also impressed with his character. Mr. Hamilton explained that when he was dean of students, he would frequently have meetings with the principal and vice-principal in which they would discuss the fact that Mumia was very helpful to them in acting as a “student-mediator” to help them deal with problems of gang violence at the school. Mr. Hamilton noted that it was very unusual to have a student play a role like that and that in his 30 years at Benjamin Franklin High School, he had only known a very small “select” and “unique” group of students like Mumia who could and would carry out such responsibilities. (7/26/95 PCRA Tr. 110-113)

528.24. Mr. Hamilton explained that “we used to have a lot of mobs with gangs and gang war.” The school administration would use Mumia to talk to gang members and convince them to stop the violence and keep the peace: “ Well, he would impress his peers ... especially the gang members, he could really make them feel bad about wanting to kill each other and beat each other up ... He would put things on their minds. The same things we as adults do, but coming from their peers it would be more meaningful [to them].” (7/26/95 PCRA Tr. 110-111)

528.25. Mumia Abu-Jamal was held in such high esteem by his fellow students at Benjamin Franklin High School that he was overwhelmingly elected student body president. Mr. Hamilton’s opinion of his former student was equally laudatory: “Yes, he’s very intelligent. You can see that he had been, that he was well-read. And outspoken. He voiced his opinions. His opinions were usually based on facts. Which a lot of young people at his age, they have a lot of opinions but many of them are not basing it on what they read. And that stood out.” (7/26/95 PCRA Tr. 109-110)

528.26. Unlike many other students in Mr. Hamilton’s classes, Mumia would constantly contribute to class discussion, asking questions, offering comments, and “sharing with them many of the ideas out of his readings.” Mumia was “further advanced educationally than most of his peers and he was very willing to share in those ideas.” His voice and demeanor generally had a calming effect on the other students. Mumia never gloated over the fact that he had this gift of intelligence, “he was just very eager to share.” (7/26/95 PCRA Tr. 115)

528.27. Mr. Hamilton knew Mumia’s family as he would sometimes give Mumia a ride home or go home with him to visit. Just before Mr. Hamilton met him, Mumia’s father died and Mumia “took it on himself to fill the void that was left in the family to help his mother.” (7/26/95 PCRA Tr. 121) Mumia was very supportive to his twin brother, who subsequently became a career soldier in the United States armed forces. Mumia took over the role of father with regard to the “baby” of the family, his younger brother. Mumia would go to school for parent conferences with his brother. When there was a problem with his brother’s school attendance, Mumia “was there instantly to try and find out how we could solve this problem.” (7/26/95 PCRA Tr. 124)

528.28. Mr. Hamilton testified that there was nothing in his experience with Mumia to indicate that he was a violent person or has a tendency towards violence. In fact, everything that Mr. Hamilton knows about Mumia points in the opposite direction, away from violence. (7/26/95 PCRA Tr. 117-118) The other mitigation witnesses who testified gave similar

Lydia Wallace
 . 528.29. Lydia Wallace is Mumia Abu-Jamal’s older sister. She used to change his diapers when he was a baby. Ms. Wallace hold a B.A. degree in human services and administration from Antioch University and a certificate in fitness and nutrition. She is a licensed practical nurse who works as director of social services for the mentally retarded and mentally ill. Ms. Wallace has worked in the latter field since 1988. Prior to that she worked as a practical nurse for 12 years. Ms. Wallace is treasurer and a member of  the board of directors of the Philadelphia Black Womens’ Health Group Project. She has served in the past as a Democratic Party committee woman. (7/26/95 PCRA Tr. 138-140, 149)

528.30.  Ms. Wallace testified that, as a child, Mumia used to spend a lot of his time reading in the library. He grew up in a strict Southern Baptist family. Their mother was involved in neighborhood activities, serving as a poll watcher and election judge during elections. Mumia has four brothers. In addition to his younger brother and twin brother, Mumia has two older brothers. One older brother is a retired career soldier who attained the rank of sergeant. Mumia’s twin brother is also a career soldier in the U.S. armed forces. (7/26/95 PCRA Tr. 145-148)

528.31. According to Ms. Wallace, Mumia was Avery, very sensitive.” Growing up, “[i]f his brothers got into arguments ... he would be the peacemaker.”  Mumia was a “real sensitive kind of kid.”  He was a very loving child.  Ms. Wallace recounts:  “He was loving towards all of us. But he was very loving towards my mother. He, adored my mother ... He would never come in the house without hugging and kissing her. He was always bringing her things, like bean sprouts and fresh vegetables and fresh fruit, because he was always concerned about her health.” (7/26/95 PCRA Tr. 149-151)

528.32. Ms. Wallace testified that, as a child, Mumia loved to read. Mumia “read everything that he could read about religion.”  He was “spiritual” and very interested in religion:  “[W]hen he was, I guess he was elementary school age ... And there was a Jewish synagogue, there was a missionary church, there was a Catholic church, there were al kinds of churches around. And I recall Mumia going to these churches, visiting the rabbis and priests and ministers and all that stuff, questioning them about religious things. He would always talk to the older people in our neighborhood, talk to them about religious things. So we always said well, he’s just spiritual, you know.”  (7/26/95 PCRA Tr. 153)

528.33. When he became an adolescent, Mumia became even more “[q]uiet, loving, sensitive.”  But he never changed.  “He was always, you know, spiritual.”  Mumia’s interest in spiritual matter continued into adolescence.  “He felt that even a roach had a right to live.”   (7/26/95 PCRA Tr. 154, 156)

528.34.  Mumia “loved going to school, he loved learning.”  Mumia was “always learning and teaching and we respected that.”  As the children of the family all got older, Mumia became “an advisor for us.”  Even though Awe were older, older than him.”  But Mumia’s knowledge and interests in things beyond the housing project in which they lived made his brothers and sister listen to him. (7/26/95 PCRA Tr. 149, 154-156)

528.35. Mumia had principles. He was always truthful, even as a young boy.  Ms. Wallace remembered:  “He wouldn’t lie. He wouldn’t lie.  He used to get us in a lot of trouble [when we were kids].  Sometimes we would be doing something we had no business as children to do. And we would all get in a corner and say well, we going, we going to tell mom that we did this, we did that. And everybody said yeah, this is the lie, this is what we are going to tell.  Not Mumia. He’d get us beaten every time. He would not do that, he just wouldn’t hang with the crowd.”(7/26/95 PCRA Tr. 150)

528.36. Mumia was always interested in the well-being of his community. According to Ms. Wallace: “He like being out in the community with people. He liked being with people. So he was concerned about whether we had good housing or being well fed or whether the neighborhood’s kids had food or something like that. He was always concerned about the community.”  (7/26/95 PCRA Tr. 161)

528.37. Mumia was a devoted father who loved kids:  “...he was very fatherly, very affectionate, very loving, you know, to his children. He loves children. They didn’t have to be his children. They could be anybody’s children. Because the kids in the neighborhood, you know, sat and told me that he would read to them. I mean he just loved children. But he was very, very affectionate and protective of his children.”

528.38. Ms. Wallace testified that here was nothing violent in Mumia’s nature, to the contrary he was always a peace-maker: “There is nothing that is in his character that I recall being violent.  He’s only been a peacemaker.  He always talked, like kids in the neighborhood and they were gang-warring ... he would talk to them, you know. He would talk to people, he was always a peacemaker. Even if he got into a confrontation, unfortunate to his opponent, he would talk them out of confrontation. You know, they might want to fight, but before they knew it, Mumia had talked them out of it. And they didn’t even know that they had been talked out of it, you know. He was like that.  He wasn’t, there wasn’t anything violent about him. You know, that just wasn’t his nature.” (7/26/95 PCRA Tr. 164-165)

528.39. The Commonwealth attorney asked Ms. Wallace on cross-examination how she could reconcile her description of her baby brother, Mumia, with the crime of which he was convicted. This was her answer: “No, not my kind brother. No question in my mind, I , you know. Well, the other thing is he told me he didn’t do it. So I believed him. But I know that’s not characteristic of his – of him, he is not like that.” (7/26/95 PCRA Tr. 191)

528.40. Ms. Wallace’s previous testimony, and the testimony of the other witnesses who had testified before her – State Representative Richardson, radio newsman Steve Collins, high school teacher and coach Kenneth Hamilton – was so compelling and rang so true that it impacted even the Commonwealth Attorney with such force that he responded as follows: 

“From all the descriptions of everybody that has come here – and they all are good people from what I can see, I believe – I don’t think that [the shooting of the officer] is characteristic [of Mumia Abu-Jamal].” (7/26/95 PCRA Tr. 191) 

 Ruth Dorothea Ballard
528.41. Ruth Dorothea Ballard testified that she lived in Philadelphia for 50 years and was a telephone operator. She was a neighbor and friend of Mumia’s family and has known Mumia Abu-Jamal ever since he was a one-year old infant. According to Ms. Ballard, Mumia was always a quiet child. He grew up to be a respectful and patient young man who loved to read. (7/26/95 PCRA Tr. 207-7/26/95 PCRA Tr. 207-213) The memory of Mumia Abu-Jamal which most sticks in Ms. Ballard’s mind is when he was about 10 years old: A[I]n the summertime mainly they would have Bible class. And a teacher would come around and teach them at the community hall different things about the bible and the Lord. And Mumia would go as well as other children, but Mumia would do something different after the class was over. He would go home and he would gather up the little children and he would read to them from the literature that he had received in the Bible class. As though he was the preacher or the teacher.”  (7/26/95 PCRA Tr. 215)


529. It was Jamal's "compassion for people and compassion for those issues that did impact directly on vital issues, such as housing, such as health care, such as feeding the homeless," that drew Rep. Richardson closer to Jamal. 

531.     Rep. Richardson summarized Jamal's community commitment as being a dedication to the struggle for a better world. 

532.     Jamal's older sister, Lydia Wallace, explained that Jamal had the same compassion for the broader community even as a child growing up in the housing projects. 

A long‑time neighbor and family friend, Ruth Ballard, recalled Jamal as a young boy giving Bible lessons to others:   

 

There is one particular incident where in the summertime mainly they would   have Bible classes. And a teacher would come around and teach them at the   community hall different things about the Bible and the Lord. And Mumia would   go as well as other children, but Mumia would do something different after the   class was over. He would go home and he would gather up the little children   and he would read to them from the literature that he had received in Bible   class. As though he was the preacher or the teacher. 

533.     Nothing changed, from Ms. Wallace's perspective, as her brother grew to adulthood: "He cared about people. He wanted everyone to have a fair shake._._._. So he, you know, he was about fairness, he was sensitive to the people's plight, hardship, oppression." This impression of Jamal's "concern for people" was not merely a by‑product of sibling love. Even Jamal's high school teachers saw it. 

B. 
Jamal's Talents as a Journalist 


tc \l3 "B. 
Jamal's Talents as a Journalist 

534. Jamal was a professional journalist, and president of the Philadelphia Association of Black Journalists at the time of his arrest. 

535. His mastery of the craft radio journalism was well‑known and admired ‑‑ but the jury never learned about it. 

536. Radio journalist E. Steven Collins could have told the jury that Jamal as "the greatest voice and greatest journalist I had met," someone his peers expected would rise to the level of broadcasters like Charles Osgood and Ed Bradley. 

537. Joe Davidson, a Wall Street Journal reporter, stated flatly that Jamal was "the best radio journalist in the City." 

538. According to Collins, Jamal's commitment to the community was "seemingly his trademark" because his journalism spoke for "people who needed a voice. People who were out of work. . . . [I]f you are standing in an employment line or in a welfare line and you get short treatment, as the people do on that level, Mumia would articulate and illuminate their condition in an incredible way." 

539. Rep. Richardson remembered the time when Jamal aired an appeal to the community to help locate a missing child. 

540. He explained that this particular broadcast "sticks out more so than a lot of other cases . . . because it was the compassion that was shown directly as it related to human life." 

541. Similarly, as a Temple student, Collins recalled hearing a Jamal commentary on the pointless shooting death of a young black man. "[I]n three minutes it felt like I had a keen, a keen insight into what happened and Mumia's conclusion was compelling and it encouraged people to think about the value of life." 

C. 
Jamal's Qualities as a Human Being

tc \l3 "C. 
Jamal's Qualities as a Human Being542. The "mitigation" witnesses showed how Jamal's talents and activism flowed from his deep devotion to humanity's cause. Rep. Richardson saw Jamal as an amalgamation of slain black leaders: "[I]t was the compassion and heart and feeling of Dr. Martin Luther King but the tenacity of a Malcolm X, and also the conviction of a man like Medgar Evers. And I think if you tied them together and you look at what we have here today you would have that in a total, comprehensive sense in Mr. Jamal, who has been actively involved in our City and struggle for a long time." 13 

543. Jamal's generosity was underscored by his high school teacher, Kenneth Hamilton: "[Jamal] was just very eager to share [with other classmates]." 

544.  Jamal was also recognized for his intellect, and his voracious reading. Hamilton "was impressed by his intelligence, his sincerity" and because "he was very well read for a young man of his age and he stood out as far as the rest of the class." Hamilton saw that Jamal exhibited powerful leadership abilities, which he often directed toward thwarting violence in his school.

 D. 
Jamal's Attitude Toward Peace/Violence 

tc \l3 " D. 
Jamal's Attitude Toward Peace/Violence 545. Witnesses uniformly described Jamal as peaceful, sensitive, and compassionate. 

546. Rep. Richardson described Jamal as a "strong advocate" for peace, a "peacemaker" who "abhorred violence." 

547. Jamal's sister recalled: "There is nothing that is in his character that I recall being violent. He's only been a peacemaker." 

548.  She further recounted how Jamal, as an adolescent, often defused tensions among rival gangs in the neighborhood. 

549. Collins said he could not "remember one time where there was ever a discussion, any hostility, verbal or otherwise, towards any law enforcement, or even a philosophical view that would suggest that." 

550.  In trying to articulate his view of Jamal's attitude toward peace and violence, Collins stated that he "search[ed] my mind" but could not find any indication of a proclivity towards violence: 

 

[I]n my mind I thought a million times about . . . this whole preoccupation with philosophical and some bent on hurting law enforcement or whatever. And I don't remember ever, ever, ever hearing that or having a discussion with Mumia or other people where that came up or that was principal or centerpiece as he has been treated in many news stories since this occurred. 

E. 
Jamal's Dedication to Family 

tc \l3 "E. 
Jamal's Dedication to Family 551.  Jamal's private life displayed the same compassion he expressed publicly. 

552.  Jamal's sister testified that their family life during Jamal's childhood was structured, spiritually‑based, and loving. 

553. Jamal was especially close to his mother, visiting her frequently even after he struck out on his own. 

554. Jamal also was a father at the time of his trial, and his devotion to his children was visible to those who knew him. 

555.  In fact, Rep. Richardson carried with him the following image of Jamal: "you could picture Mumia with his son on his shoulders and his microphone in his hand interviewing people in the community as he was actually out in the community doing his work." 

F. 
The Prosecutorial Caricature of Jamal 

tc \l3 "F. 
The Prosecutorial Caricature of Jamal 556. The utter lack of mitigation evidence gave the prosecutor free rein to caricature Jamal as a vicious and "arrogant" anti‑social monster ‑‑ a caricature that strayed so far from reality as to eviscerate any modicum of confidence in the sentence. 

557.     [DELETED].

558.     [DELETED].

559.     [DELETED].

560. Clearly, these aspersions needed answering. Jackson only needed to call a few mitigation witnesses who knew Jamal's true character to make the nonsense of such arguments so apparent as to prevent their utterance in the first place. 

561.  However, Jackson failed to prepare in any fashion at all for the penalty phase of Petitioner Jamal’s trial, although it is uniformly stressed in death penalty seminar after death penalty seminar that when preparing to try a capital case one must always begin preparing for the penalty phase from the very beginning of one’s work on the case. It is completely and entirely unacceptable, malpractice per se, and ineffective representation by counsel per se to put off preparing for the penalty phase until after the guilty verdict has come in. This was even more the situation in Judge Sabo’s court since he started the penalty phase hearing the very next day after the guilty verdict came in. 

561.1. Jackson failed to investigate, contact, or prepare any mitigation witnesses and, as a result, called no witnesses in mitigation at all, although Petitioner Jamal himself exercised his right to allocution to address the penalty phase jury. (However, Jamal’s right to allocution and the intertwined Fifth Amendment right not to testify were violated when the prosecutor was permitted to cross-examine him on his allocution. See Claim 39, Subpoint 10.) 

561.2. Jackson’s complete  and utter  abdication of his responsibility as Petitioner’s  attorney in failing to prepare in any way for the penalty phase and, as a consequence, putting on no defense  at all in the penalty phase, was the legal and moral equivalent of serving  his client’s head up to the executioner on a silver platter. It was the moral if not the legal equivalent of grossly negligent, if not intentional, criminal homicide. Jackson could have done no worse harm to Petitioner Jamal had he, Jackson, been the prosecutor or the executioner himself.

561.3. Jackson could not have been any more ineffective in the penalty phase if he had sat there in a drug-induced stupor or catatonic fit. What is even more deplorable about this is that the heart-touching and compellingly persuasive mitigation witnesses who testified at the PCRA in 1995/6 could easily have been brought to court in 1982 and their sincere and beautiful testimony would unquestionably have resulted in a life verdict. Even the Assistant District Attorney at the PCRA hearing – whose heart, if he   had  any, was required to be  made of stone  as a condition of employment – was so affected by the beauty, strength and sincerity of  this  testimony that he  admitted  that  it convinced even him  that  Mumia Abu-Jamal was a man of “immense talents” and the crime of which he was convicted was “uncharacteristic of him..” With the exception of Judge Sabo, there was nary a dry eye in the PCRA courtroom when Mumia’s mitigation witnesses testified.

562. While failing completely to offer meaningful and powerful mitigation evidence, which he could easily have done by simply preparing for the penalty phase hearing, Jackson insulted the jury with the senseless argument that the deceased officer was not a "peace officer" within the meaning of the death penalty statute. The relevant aggravating factor reads: "The victim was a fireman, peace officer, or public servant . . . who is killed in the performance of his duties." Jackson argued to the jury in his closing argument: “ [T]he Pennsylvania legislators, ha[ve] not specifically indicated that indeed a police officer is a person or the status of a person for which you are to decide that aggravating circumstances exist. . . . If they meant police officers, why didn't they say police officers?”36
563. Jackson also suffered a  total lapse  in judgment – if not something exceedingly worse – when he (not the prosecutor) told the jury that some convicted murderers who get a life sentence "get out in a few years." It is simply  impossible to conceive of  this statement being made for any rational, tactical or strategic purpose on behalf of Petitioner Jamal since it is blindingly obvious – or should be –  that one of the  principal reasons that death sentences get handed down  is because the jury is worried that the defendant they have just found guilty of murder will  be  released from prison in “a few years” to kill again because of a combination of  “bleeding-heart liberals” and what is commonly perceived as an incompetent and bureaucratically irrational correctional system.. Had Jackson been operating in a narcotic-induced stupor – or been consciously and intentionally seeking to procure his own client’s execution – he could not have done Petitioner Jamal more damage than he did by  making  that absolutely insane and immeasurably stupid comment to the jury. That in and of itself was sufficiently gross incompetence as to constitute ineffective representation of counsel in the penalty phase in violation of Petitioner’s rights under the Fifth, Sixth, Eighth, and Fourteenth Amendments. 

564. That Jackson called  as a witness in a bail hearing State Representative Richardson and State Senator Milton Street reveals that either he gave absolutely no thought to the penalty phase, or he was consciously and intentionally working on the side of the prosecution, or he was operating in a stupor.  He surely knew, or should have known unless he somehow forgot, or just didn’t care, that these two prominent and respected citizens – both of whom  were  readily available to testify – would be powerful witnesses on Jamal's behalf, having called them to the stand during a bail hearing earlier in the year. 

CLAIM TWENTY-TWO: 
PETITIONER’S CONSTITUTIONAL RIGHTS WERE VIOLATED BY THE PROSECUTION’S USE OF HIS TEENAGED AFFILIATION WITH THE BLACK PANTHER PARTY TO ARGUE FOR THE DEATH PENALTY.
565. Jamal's rights to freedom of speech and association, and to a fair and reliable determi4nation of  penalty, as guaranteed by the First, Fifth, Eighth and Fourteenth Amendments to the United States Constitution, were violated by the prosecution's use of Jamal's teenage affiliation with the Black Panther Party to argue for the death penalty. 

566. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

567. In the death penalty phase, Jamal exercised his rights to allocution, reading a short statement to the jury protesting his conviction.

568. Over objection, the  prosecution was then permitted to examine Jamal on a variety of political slogans he had espoused 

569. The political slogans in question were the following:  

‑‑ "Political power grows out of the barrel of a gun."

 ‑‑ "All power to the people." 

‑‑ "The Panther Party is an uncompromising party, it faces reality."

570. This evidence of Jamal's teenage political beliefs was central to the prosecution's argument that Jamal deserved the death penalty. 

571. It was the prosecutor who injected these political views and associations into the case. Indeed, the prosecutor had sought to raise Jamal's past Black Panther Party affiliation during the bail phase and throughout the trial.37 

572.     During the cross‑examination, it was the prosecution which first raised the issue of Jamal's Black Panther history and views, using quotes from an interview that Jamal did with the Philadelphia Inquirer in 1970 when Jamal was 15‑years‑old.  

Q. 
Mr. Jamal, let me ask you if you recall saying something sometime ago   and perhaps it might ring a bell as to whether or not you are an executioner   or endorse such actions. "Black brothers and sisters ‑‑ and organizations ‑‑   which wouldn't commit themselves before are relating to us black people that   they are facing ‑‑ we are facing the reality that the Black Panther Party has   been facing, which is ‑‑ " Now listen to this quote. You've often been quoted   saying this: "Political power grows out of the barrel of a gun." Do you   remember saying that, sir?

 * * *

Q. 
Do you recall saying: "All power to the People"? Do you recall that? 

* *   * 

Q. 
Do you recall saying that: "The Panther Party is an uncompromising   party, it faces reality"? 

573. There was nothing in these quotes to suggest anything more than Jamal's abstract political views (quoted when he was a teenager). None of the quotes advocated violence. 

574. The real meaning of the "barrel of a gun" quote was precisely the opposite ‑‑ to characterize the government's political repression of the Black Panther Party, i.e., the government's political power grew out of its armed repression of blacks and dissidents. This is evident from what the article further said:   

 
"Protest killings by police. . . . Since the murders [of Panther members by   police],' says West Cook, Chapter Communications Secretary, Black brothers and   sisters and organizations which wouldn't commit themselves before are relating   to us. Black people are facing the reality that the Black Panther Party has   been facing: political power grows out of the barrel of a gun.' Murders a   calculated design of genocide and a national plot to destroy the party   leadership is what the Panthers and their supporters call a bloody two year   history of police raids and shootouts. The Panthers say 28 party members have   died in police gunfire during that period, two last month. . . . Genocide is   coming to the forefront under the Nixon, Agnew and Mitchell regime, says West,   and that's exactly what it is. The Panther Party is an uncompromising party.   It faces reality."

575. At the penalty phase, Jamal further clarified that the quotation expressed criticism of historic governmental and military repression, drawing an historical analogy based on the conquest of the New World:   

That was a quotation from Mao‑Tse‑Tung of the Peoples Republic of China.   It's very clear that political power grows out of the barrel of a gun or else   America wouldn't be here today. It is America who has seized political power   from the Indian race, not by God, not by Christianity, not by goodness, but by   the barrel of a gun. . . . I believe that America has proved that quote to be   true. 

576. Viewed in its proper context the decade‑old comments in the newspaper did not in any way provide a motive for the shooting of a police officer, or suggest a plan or design to do so. 

577. Yet the prosecution was able to wrench the slogan out of context and consciously sought to create exactly that false and prejudicial impression to the predominantly white jury in his penalty phase summation:   

 
And maybe that was the siege all the way back then with political power,   power growing out of the barrel of a gun. No matter who said it, when you do   say it and when you feel it, and particularly in an area when you're talking   about police or cops or shootings and so forth, even back then, this is not   something that happened over night. 
CLAIM TWENTY‑THREE : 
JAMAL'S CONSTITUTIONAL RIGHTS WERE VIOLATED BY THE PROSECUTOR'S IMPROPER PENALTY PHASE CLOSING. 

578.  Jamal's rights to a fair and reliable determination of penalty, to freedom of speech and association, to self‑representation, and to meaningful assistance of counsel, and not to be compelled to testify, as guaranteed by the First, Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, were either violated or burdened by the prosecution's summation at the penalty phase. 

579. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

580. In the penalty phase summation, the prosecution misled the jury by suggesting that the ultimate responsibility for Jamal's sentence would lie with the appellate courts:   

 "Ladies and gentlemen, you are not asked to kill anybody. You are asked to   follow the law. The same law that I keep on throwing at you, saying those   words, law and order. I should point out to you it's the same law that has for   six months provided safeguards for this defendant. The same law, ladies and   gentlemen, that will provide him appeal after appeal after appeal. [Objection   noted.] The same law, ladies and gentlemen, that has made it so because of the   constant appeals, that as Mr. Jackson said, nobody at all has died in   Pennsylvania since 1962 for an incident that occurred in 1959. . . . The last   one who was executed and that's over 20 years; appeal after appeal after   appeal. That law should be that way and that law should be followed, and he   should have every appeal." 

581. This argument diminished the jury's sense of its role and responsibility. It improperly suggested that the appellate courts, not the jurors, would bear the ultimate responsibility for determining Jamal's sentence. 

582. The prosecution burdened Jamal's right to silence by commenting that Jamal had chosen not to testify regarding "what the circumstances were" surrounding the incident:   

You heard nothing at all, ladies and gentlemen, in reference to testimony   as to any kind of emotional feeling on the defendant's part because he has, as   his absolute right, he did not choose to take the stand and testify what the   circumstances were. 

583. The prosecutor also urged the jury to consider Jamal's difficulties with the court and counsel – in other words, his struggle to assert his Sixth Amendment rights ‑‑ in deciding the sentence. 

584.The prosecutor began the sentencing summation by advising the jury that sentencing was simply a matter of "aggravating and mitigating circumstances and the effect of either." He urged the jury to view its task as merely a matter of mechanically weighing those factors: "[I]f the aggravating outweighs the mitigating, then the law requires the death penalty . . . . It's really not a question of discretion . . . ." 

585. Through these remarks the prosecution invoked the notion of legal duty not to emphasize its importance in its own right, but as a reassuring escape from the anxiety of moral choice. The argument diminished the jury's sense of moral responsibility by suggesting that the sentencing decision is based on quantifiable fact findings and a mechanical weighing, rather than an individualized determination involving the defendant's character and the totality of facts surrounding the crime. The words thus de‑emphasize the sentencing decision's subtle, discretionary, individualized and morally weighty aspects, blunting the jury's sense of its truly awesome responsibility. 

586. The pervading theme to the prosecutor's penalty phase summation was the notion of "law and order" and the battleground that our urban streets have become. 

587. In discussing this theme, the prosecutor told the jury that law and order "is what this trial is all about more than any other trial I have ever seen." 

588. Such comments are improper for they are tantamount to espousing an "authoritative" view that death is warranted, inviting the jury to vest its discretion with the prosecutor's imprimatur. 

589. The prosecutor even went on to tell the jury that his mother told him that very morning: "Joe, if you can come up and kill a police officer, who is going to protect me?" and invoked the "constant battleground that we have during the course of every day in this City," remarking "we are one step from the jungle without the opportunity of individuals to enforce the law. 

CLAIM TWENTY‑FOUR : 
THE STATE UNCONSTITUTIONALLY WITHHELD RELEVANT EVIDENCE IN MITIGATION IN VIOLATION OF THE FIFTH, EIGHTH AND FOURTEENTH AMENDMENTS

590.  Jamal's rights to a fair and reliable determination of penalty, as guaranteed by the Fifth, Eighth and Fourteenth Amendments to the United States Constitution, were violated by the Commonwealth's withholding of Philadelphia police files demonstrating no criminal or violent activity on Jamal's part after years of constant surveillance. 

591. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

592. At the PCRA hearing, Jamal produced over 600 pages of FBI files showing that he had been under constant surveillance since the late 1960s, when as a teenager he helped to find the local chapter of the Black Panther Party. 

593. Since FBI and Philadelphia police worked cooperatively on surveillance, and Philadelphia police retained a surveillance file documenting Jamal's activities over the same time period.

594. Because the police files demonstrate that Jamal engaged in no criminal activity or violent behavior during the entire period of surveillance, this prosecution should have turned over this mitigating evidence to the defense. 

595.  This evidence would have been used to rebut the State's contention that Jamal had a long‑term plan or motive to kill a police officer. It also would have corroborated the accounts of the available mitigation witnesses brought forth at the PCRA hearing. 
CLAIM TWENTY-FIVE: 
THE JURY WAS UNCONSTITUTIONALLY LED TO BELIEVE THAT ANY FINDINGS OF MITIGATING CIRCUMSTANCES REQUIRED UNANIMOUS JURY ACTION.

596. Jamal’s rights to a fair and reliable determination of guilt and penalty, as guaranteed by the Eighth and Fourteenth Amendments, were violated by the jury’s being led to believe that any finding of mitigating factors required unanimity.

597. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

598. The sentencing verdict form was constitutionally defective, because it created a substantial risk that jurors understood they must unanimously agree to the existence of a mitigating circumstance before a juror could weigh that mitigator.

599. The jury’s completed verdict form showed one aggravating circumstance and one mitigating circumstance. On the first page of the form, the jury had to identify any mitigators it weighed by filling in a blank. Then, on the third page of the form, the jurors were required to identify mitigators by putting a check mark on the page. All twelve jurors had to sign that page.

600. The structure of the verdict form would lead the jury to believe that unanimity was required to find a mitigating circumstance. Nothing in the form suggested that the decision-making procedure for mitigators was any different from that for aggravators. On the contrary, the form for checking off mitigators was identical to the form for aggravators.

600.1. The verdict form begins with the following paragraph: “We, the jury, having heretofore determined that the above-named defendant is guilty of murder of the first degree, do hereby further find that:” By beginning the form itself with the term “We, the jury” the impression is initially created that any decision has to be made by the entire jury, i.e., unanimously.

600.2. Immediately thereafter, under heading No. 1, the jury  is presented with two different choices: “We, the jury, unanimously [emphasis added] sentence the defendant to         death          life imprisonment.” From  this section of the verdict form the jury would obviously conclude, once again, that unanimity was necessary to reach a life verdict and, impliedly, that unanimity was necessary to agree on any mitigators in the process of reaching either a death or life verdict.

600.3. The very next section, under heading No. 2, states that it is to be used “ only if the aforesaid sentence is death.” This section again repeats the explicit unanimity language: “We, the jury, have found unanimously . . .” It then provides for two choices: “           at least one aggravating circumstance and no mitigating circumstance . . .                  one or more aggravating circumstances which outweigh any mitigating circumstances. The aggravating circumstance(s) is/are              . The mitigating circumstance(s) is/are               .” Although this section states it is to be used only if the verdict is death, it would still confuse the jury into believing that any finding of mitigating circumstance(s) – whether they outweighed or were outweighed by aggravating circumstance(s) – would have to be unanimous because Section 2 begins with the explicit use of the term unanimously and thus creates the false impression that the finding of mitigating circumstances under that section must be unanimous. If that finding of a mitigator must be unanimous (even where the eventual verdict is for death) it would stand to reason that a finding of a mitigator where the eventual verdict is for life would also have to be unanimous. After all, why would there be a different standard – unanimous or not – for the finding of the same thing, a mitigator – simply because in one case it was found in the process of reaching a life verdict and in another a death verdict? This confusion which is explicitly created in the verdict form is exacerbated by the fact that nowhere in the form does it inform the jury that a mitigator may be found by one juror and it does not require a unanimous finding by the entire jury to find that the existence of mitigating circumstance(s). Nor does the verdict form explain that if any juror finds a mitigating circumstance(s), then all jurors are required to weigh that mitigator against any aggravators in reaching a verdict. Since the only part of the verdict form which refers to the finding of a mitigator begins with the statement that “[w]e, the jury, have found unanimously ...” this would undoubtedly cause the jury to wrongly  believe that any finding of a mitigator must be unanimous.

600.4. Directly following Section 2 of the verdict form is a list of aggravators and a list of mitigators with a place after each to place or not place a check mark. There are no instructions given to inform the jury that the checking off of a mitigator should be done if even just one juror finds a mitigator to exist. Since this part of the verdict form immediately follows Section 2 but is not itself numbered, the jury would undoubtedly conclude that it is an integral part of Section 2 and, thus, is directly governed by the first sentence in Section 2 which, once again, explicitly sets forth a unanimity requirement by stating: “We, the jury, have found unanimously ...” Thus, the jury would doubtedly conclude that any  finding of a mitigating circumstance on the checklist on the last page of the form would have to be unanimous.

600.5. Finally, immediately after, and on the same page as the list of mitigators, there are twelve signature lines for each member of the jury to sign their name. This clearly reinforces the notion that the jurors have to unanimously agree on mitigators – as well as everything else – as a necessary condition to making any findings and recording such findings on the form. The list of signature lines immediately under the list of mitigating circumstances would undoubtedly cause the jurors to conclude that each one of them, by signing their name, was agreeing to the finding of any mitigator recorded above and, necessarily, no mitigator could be recorded above without such unanimous agreement of all jurors.

600.6. Given that nowhere on the verdict form does it explain that mitigators may be found by even just one juror the conclusion is inescapable that this verdict form must necessarily have caused the jurors to conclude that all findings to be recorded on the form, including the finding of mitigating circumstance(s) would have to be unanimous.

601. As a result, even if one or more jurors – indeed, even if eleven jurors – believed that an additional mitigator outweighed the aggravators, they would nonetheless have thought they could consider only the designated mitigator which was found unanimously.

602. The court's instructions, far from correcting the jury's misunderstanding based on the form, would have compounded that misunderstanding as Judge Sabo never specifically instructed the jury that any one juror could find mitigating circumstance(s) and that such a finding did not require unanimity.

602.1. The Pennsylvania Supreme Court’s failure to grant relief on this claim was an unreasonable and erroneous misapplication of Lockett v. Ohio, 438 US 586 (1978); Mills v. Maryland, 486 US 367 (1988); McKoy v. North Carolina, 494 US 433 (1990); and their progeny as, by wrongly causing the jury to believe that any finding of mitigating circumstance(s) required unanimity, it precluded the jurors from giving due or any consideration “as a mitigating factor, [to] any aspect of a defendant’s character or record and any circumstances of the offense that the defendant offers as a basis for a sentence less than death.” Lockett, supra, 438 US at 604.

CLAIM TWENTY‑SIX : 
JAMAL'S CONSTITUTIONAL RIGHTS WERE VIOLATED BY THE  JURY'S CONFUSION ON WHETHER LIFE IMPRISONMENT MEANT WITHOUT THE POSSIBILITY OF PAROLE

603. Jamal's rights to a fair and reliable determination of guilt and penalty, as guaranteed by the Eighth and Fourteenth Amendment, were violated because the jury was confused whether life imprisonment in Pennsylvania carries no parole eligibility. 

604. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

605. The defense sentencing summation was cut off by the court in such a way as to leave a false impression that "in some few cases" those with life sentences "are out in a few years." During closing argument, attorney Jackson told the jury that "in some few cases" inmates "are given life sentence and are out in a few years. . . . Do they serve out their time until they die? There are some persons who do that. What is life imprisonment? Life imprisonment is a life in a cage." 

606. After the prosecutor objected, the court cut off this argument, saying counsel was "going too far afield." 

607.  Jackson's uncorrected suggestion that some lifers get "out in a few years," coupled with his failure to seek a clarifying instruction, constituted a serious breach of his obligation to provide effective assistance of counsel. The court's failure to correct the resulting misleading impression was itself a due process violation. 

CLAIM TWENTY‑SEVEN : 
JAMAL'S DEATH SENTENCE IS ITSELF UNCONSTITUTIONAL UNDER EVOLVING STANDARDS OF DECENCY

608. Jamal's rights to a fair and reliable determination of sentence, as guaranteed by the Eighth and Fourteenth Amendments, were violated because imposition of the death penalty itself contravened evolving standards of human decency. 

609. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

610. In the past few years, national and local bar associations have led efforts calling for a moratorium on the death penalty. In February of 1997, the American Bar Association requested a moratorium on the death penalty nation‑wide. In October of 1997, the Pennsylvania Bar Association called for a moratorium on capital punishment in Pennsylvania. Subsequently, the Philadelphia Bar Association issued a similar request for "a moratorium on executions in Pennsylvania until such time as the fair and impartial administration of the death penalty can be ensured and the risk that innocent persons may be executed is minimized." 

611. The Pennsylvania Bar Association noted in its resolution that "Pennsylvania Department of Corrections statistics raise a serious concern that people of color and men are sentenced to death at a rate which substantially exceeds the rate at which Caucasians and women are sentenced to death." In addition, the Association called for "immediate cessation of any executions in the Commonwealth of Pennsylvania until such time as the fair and impartial administration of the death penalty can be ensured." 

612. Similarly, the Philadelphia Bar Association noted "a substantial risk, in Philadelphia and elsewhere, that the death penalty continues to be imposed in an arbitrary, capricious and discriminatory manner." 

613. Evolving standards of decency are also reflected in customary international law and United States treaty obligations. In 1948, the United States was one of the signing states parties to the Universal Declaration of Human Rights, which declares the right to life to be one of the most fundamental human rights. In 1992, the United States became a state party to the International Covenant on Civil and Political Rights (ICCPR), which adopted a protocol calling for abolition of the death penalty. On December 10, 1998, President Clinton signed Executive Order 13107 to ensure the proper implementation of the human rights treaties ratified by the U.S. Senate. 

614. At the international level there have also been repeated calls for a moratorium on the death penalty. In April 1999, at the 55th Session of the United Commission on Human Rights, a resolution was adopted by wide margin calling for a global moratorium on the death penalty. The push toward a global moratorium is consistent with the increasing majority of countries that have abolished the death penalty in law or in practice. 

615. The breach of the Eighth and Fourteenth Amendments by the imposition of the death penalty is not confined solely to the State‑sponsored infliction of death upon the defendant. This constitutional breach does not solely or exclusively occur at the moment that a death sentence is carried out. The Eighth and Fourteenth Amendments forbid the infliction of "death penalty incarceration" upon a defendant inasmuch as this form of incarceration involves conditions and treatment that are so inhumane as to offend those evolving standards of human decency that mark the sine qua non of Eighth Amendment jurisprudence. 

616. The most notable aspect of "death penalty incarceration" which offends those evolving standards of human decency is the length of time that a death row inmate must live within the shadow of impending State‑sponsored execution. Such conditions of incarceration constitute torture and abhorrent treatment. 

617. A key indicia of the evolving standards of human decency in regards to "death penalty incarceration" is the existence of international law documents which are subsumed within federal law by virtue of the Supremacy Clause of the U.S. Constitution. A wide array of multilateral human rights treaties and decisions by international tribunals construing said treaties condemn the imposition of punishment which amount to torture and abhorrent treatment. Two binding treaties ‑‑ the International Covenant on Civil and Political Rights (ICCPR) and Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) ‑‑ have been construed to forbid lengthy "death penalty incarceration" as tantamount to inhumane treatment and torture. 

618. Furthermore, the implementation of the death penalty, independent from the constitutional validity of that form of punishment in the abstract, violates the Eighth Amendment (in addition to the Fifth and Fourteenth Amendments, see Claim Twenty‑nine, infra), because it is imposed more arbitrarily upon African‑Americans accused of capital crimes than upon their white counterparts. International law also informs Eighth Amendment jurisprudence on this score insofar as the Convention on the Elimination of All Forms of Racial Discrimination (CERD) calls for affirmative steps to eliminate the racial disparity in the implementation of the death penalty. 

619. As noted throughout this Petition, the constitutional deficiencies identified by Jamal in this Petition breach the Eighth Amendment's prohibition on cruel and unusual treatment inasmuch as the imposition of State‑sanctioned execution, regardless of its legitimacy in itself, cannot be imposed without heightened assurances that fundamental rights have been preserved and protected and that the justification for punishment reliably determined. 

620. These heightened assurances guaranteed by the Eighth Amendment derive from evolving standards of human decency, and this is in part evidenced by international norms and treaties which instantiate the same and similar protections as those accorded by the U.S. Constitution. 
CLAIM TWENTY‑EIGHT : 
JAMAL WAS SENTENCED TO DEATH DUE TO THE CONSTITUTIONALLY IMPERMISSIBLE FACTOR OF RACIAL DISCRIMINATION IN VIOLATION OF THE FIFTH, EIGHTH, AND FOURTEENTH AMENDMENTS 

621. Jamal's rights to equal protection, a fairly constituted jury, and to a fair and reliable determination of guilt and penalty, as guaranteed by the Fifth, Eighth and Fourteenth Amendments to the United States Constitution, were violated by the gross racial disparities operating in the administration of the death penalty in Philadelphia. 

622. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

623. The Baldus‑Woodworth study, described in Claim Sixteen supra, examined and documented the racial discrimination present in the charging and sentencing practices in Philadelphia County. The study demonstrates pervasive racial bias in Philadelphia's capital sentencing system. This study establishes that ‑‑ after controlling for the severity of the offense ‑‑ the overall odds that an African‑American defendant will be sentenced to death in Philadelphia are more than 4 times greater than for non‑black defendants. Similarly, the odds that defendants will be sentenced to death in cases involving non‑black victims are also more than 4 times greater than those in cases involving black victims. 

624. The discriminatory jury selection practices of the Philadelphia District Attorney's Office, discussed in Claim Seventeen, supra, did not simply result in the systematic exclusion of prospective black jurors. The Baldus‑Woodworth researchers estimated the probability of black defendants receiving death sentences in cases falling within a mid‑range of culpability, controlling for the proportion of black jurors. This analysis revealed that the racial disparity in death sentencing was directly proportion to the racial composition of the jury. For example, where 64% of the jury was black, there was a black/non‑black disparity of seven percentage points in the probability of being sentenced to death. When blacks made up 37% of the jury, the black/non‑black disparity in the rate of death sentences increased to fifteen percentage points. And when only 13% of the jury was black, the racial disparity in capital sentencing reached twenty‑five percentage points. 

625. In addition, the study also demonstrates that Philadelphia capital sentencing juries treat the race of a defendant who is black as a non‑statutory aggravating circumstance. The study shows that being black more strongly affects whether a defendant will be sentenced to death than do many of the aggravating circumstances enumerated in Pennsylvania's capital sentencing statute. 

626. Professors Baldus and Woodworth also found death‑sentencing discrimination in Philadelphia based upon the race of the victim. The study revealed that juries to whom mitigating evidence was presented were far more likely to find that mitigation existed if the victim was black. If the victim was not black, the odds are 4.3 times greater that a jury that already had found aggravation would fail to find that mitigation existed in the case. 

627. In 1993, a Commission of the Philadelphia Bar Association, consisting of prosecutors, judges, and both civil and criminal practitioners filed a Petition Seeking the Appointment of a Commission to Investigate the Presence and Effect of Racial and Ethnic Bias in the Philadelphia Justice System (hereinafter Philadelphia Bar Association Petition). The Philadelphia Bar Association Petition particularly noted numerous indications of possible discrimination in capital sentencing, as well as racial discrimination that members of the Bar Association had experienced in Philadelphia's courts. The Petition suggested that: 

 

The commission should evaluate the Philadelphia court's response to bias, if any, in the [capital] charging practices of the District Attorney's Office in Philadelphia, considering whether there are race‑neutral or racially biased reasons for these practices. 

628. These factors, individually and collectively, have created a capital‑sentencing environment in which race plays an impermissible role in determining whether a defendant lives or dies. (See Claim Twenty‑eight, supra) 
CLAIM TWENTY-NINE: 
JAMAL WAS DENIED DUE PROCESS BY AN UNFAIR STATE POST-CONVICTION HEARING PROCEEDING 
629. Jamal's due process rights to a fair post‑conviction proceeding, as guaranteed under the Fifth and Fourteenth Amendments, were violated by the biased actions of the PCRA court, and the illegitimate involvement of one Justice of the Pennsylvania Supreme Court in reviewing the PCRA court's denial of Jamal's PCRA petition. 

630. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

A. 
Judge Sabo 

tc \l3 "A. 
Judge Sabo 631. Judge Sabo's background included a stint as a deputy sheriff for Philadelphia for sixteen years; he was also a longstanding member of the Fraternal Order of Police, while he was a sheriff. Moreover, Judge Sabo was a member of a special "Homicide Unit" consisting of volunteer judges who offered to sit on homicide cases and who presided over most death‑penalty cases in the entire state of Pennsylvania. Of the thirty‑two death row inmates sentenced by Judge Sabo, twenty‑nine were people of color. 

632. Concerned that he would not receive a fair hearing on his PCRA petition, Jamal moved to recuse Judge Albert F. Sabo, the judge who had presided over his trial. Judge_Sabo summarily rejected the recusal motion, yet Jamal's concerns over the judge's ability to be fair and impartial proved to be justified. 

633. Judge Sabo rushed the proceedings in order to debilitate Jamal's efforts to present all of the evidence supporting his constitutional claims. 

634. The judge repeatedly and without warrant castigated Jamal's attorneys, routinely issuing threats of contempt, and ultimately incarcerating one and fining another. 

635. The judge quashed defense subpoenas at the behest of the Commonwealth, taking no regard for the underlying equities involved. 

636. Virtually every single defense objection was overruled and every single Commonwealth objection sustained ‑‑ logic, consistency, and the rules of evidence mattered not at all. 

637. In the end, it is thus not surprising that his Findings of Fact and Conclusions of Law replicated the submissions by the Commonwealth and are fraught with blatant contradictions, inaccuracies, and unsupported conclusions. 

1  Judge Sabo's palpable display of bias and hostility at the PCRA hearing. 

638. Judge Sabo's hostility and unfairness were undisguised. Journalists, both local and national, publicized the rank unfairness of the proceedings. The Philadelphia Inquirer observed: "The behavior of the judge was disturbing the first time around ‑‑ and in hearings last week he did not give the impression to those in the courtroom of fair‑mindedness. Instead, he gave the impression, damaging in the extreme, of undue haste and hostility toward the defense's case." (July 16, 1995, p. E6.) [31] A front page headline in the Philadelphia Daily News on July 19, 1995, put it bluntly: "Sabo Must Go." The New York Times, noting that Judge Sabo "has sent more people to death row than any judge in the state," cited actual courtroom occurrences at the PCRA hearing as illustrative of the fact that Judge Sabo "has been openly contemptuous of the defense." (July 30, 1995, p. A24.) 

639. The American Lawyer, in discussing how Judge Sabo conducted the PCRA hearing, explained that he "flaunted his bias, oozing partiality toward the prosecution and crudely seeking to bully Weinglass, whose courtroom conduct was as correct as Sabo's was crass." (December 1995, p. 84.) That journal, which is not known for hyperbole, especially when it comes to criticisms of the judiciary, faulted Judge Sabo for barring Jamal from presenting witnesses and for "sharply restrict[ing] Jamal's lawyers in their questioning of witnesses, and block[ing] them from making offers of proof on the record to show the import of the precluded testimony." Id. It also characterized Judge Sabo's incarceration and fining of Jamal's lawyers as "unwarranted." Id. at 85. The documentary record before this Court lends credence to these and other observations by impartial courtroom observers. 

640. As noted, the PCRA court rushed Jamal to present his case "immediately" on just two court days notice. 

641. On July 12, Jamal appeared and moved for a stay of execution (scheduled for August 17) and asked for a reasonable time to prepare for the evidentiary hearing. Instead, on July 14 the court took the stay motion "under advisement" and used the unstayed execution date as an excuse to rush the hearing. When the court ordered Jamal to begin the hearing, the Commonwealth had not even answered the PCRA Petition. There was not even a complete record of the 1982 proceedings. A total of four pretrial hearing transcripts were not available until the middle of the PCRA hearing. The Commonwealth and the trial court used this expedited schedule to hamper Jamal's presentation. 

642. A central strategy deployed by the judge to defeat judicial review was to block Jamal's proffer of evidence and then to cite the resulting absence of evidence as proof of Jamal's inability to prove his constitutional claims. 

643. A striking example of this can be found in Judge Sabo's handling of Jamal's claim that prosecution witness Chobert had an unrevealed economic incentive to favor the prosecution. The court barred Jamal from showing that Chobert's statements to investigators immediately after the shooting supported the defense contentions that Jamal was not the shooter and that the true shooter fled the scene. By doing so, Judge Sabo was free to conclude, unencumbered by irrefutable contrary evidence, that Chobert's trial testimony harmonized with his pretrial statements. 

644. Judge Sabo's efforts to defeat Jamal's constitutional claims were often more brazen. He quashed subpoenas, knowing that without the subpoenaed witnesses Jamal could not substantiate his constitutional claims. Subpoenas for P.O. Gary Bell, Stephen Trombetta, and other officers who were in a position to hear an alleged confession by Jamal were quashed, thus hampering Jamal from bolstering the proof that the "confession" evidence was concocted. Jamal could not prove that three jurors, during the course of the trial, secretly deliberated in a hotel room situated next to that of juror Savannah Davis. The subpoena for Savannah Davis was quashed. 

645. Indeed, one of Jamal's lawyers was incarcerated for attempting to explain why the subpoena for the state court administrator was necessary. 

646. By quashing that subpoena, Judge Sabo precluded proof substantiating Jamal's claim that geographic and racial disparities plague Pennsylvania's death penalty. 

647. Judge Sabo's findings are laden with blatant inaccuracies. For example, Judge Sabo found that Jamal "offered no evidence whatever" to establish that appellate counsel "failed to order the transcripts of several pretrial proceedings." The record of the hearing is crystal clear that pretrial minutes were transcribed for the first time while the hearing was taking place, and those minutes were delivered to the court immediately after being transcribed. 

648. In another instance, the PCRA court rejected as "absurd" that ballistician Fassnacht was unavailable due to lack of funds. No citation to the record is provided, for the record is unrebutted from two sources that Fassnacht was, indeed, never retained to testify due to Jackson's inability to pay his fee. 

649. The PCRA court also misstated the record on the pivotal issue of the fleeing shooter. Judge Sabo stated that witness Kordansky's testimony "is consistent with the runner going toward the scene of the murder and not away." He made a similar finding with respect to witness Hightower. The unrebutted fact is that Kordansky, Hightower, and two other witnesses told law enforcement, immediately after the shooting, that they had seen someone running east on the south side of Locust St. in the direction of a darkened alleyway. 

2. 
Judge Sabo's deep‑rooted biases infected his fact findings and required recusal.

650. That difficulties would arise from Judge Sabo's involvement in this post‑conviction proceeding was foreshadowed by his adversarial relationship with Jamal in 1982. This PCRA proceeding, therefore, provided one of the clearest situations requiring recusal ‑‑ a judge who has been embroiled in a "running, bitter controversy" with a party in prior proceedings. 

651.   The court's own (incorrect and false) fact findings describe the court's view that there was such a "running" controversy throughout the 1982 trial and are themselves evidence of the court’s bias against Mr. Jamal: "Petitioner refused to cooperate with this court or follow proper courtroom procedures. He constantly insulted this court, yelled, used foul language, ridiculed his counsel, and acted belligerently. . . ." 

652.     Judge Sabo's distaste for Jamal, and thinly disguised racial prejudice against him, undeniably provoked the court's maltreatment of Jamal's current counsel and infected his findings, particularly on Jamal's Sixth Amendment claims. 

653.     The PCRA court, predisposed to conclude that Jamal had "controlled" the trial proceedings although he clearly had not, sua sponte placed on the record those instances when defense counsel consulted with Jamal during the PCRA hearing. 

654.     With such a fixed predisposition ‑‑ indeed, an obsession ‑‑ the court simply could not fairly judge the credibility of attorney Jackson, who repeatedly swore that "Mr. Jamal was not dictating anything to me." 

655.     The court insisted that Jamal had no Sixth Amendment claim because "my memory of the case is Mr. Jamal was running the case." The court admitted that this was based on his recollection, not the record; the testimony from Jackson, in fact, refutes it, as does the record itself.

656.     Another indication of bias rested with the court's allegiance to the Fraternal Order of Police ("FOP"). Judge Sabo, formerly undersheriff for sixteen years, was a retired FOP member. 

657.     Those ties had an unusual impact in this case, because for years that group has actively lobbied for Jamal's execution. 

658.     Even during the proceedings, the FOP demonstrated for Jamal's execution. The courtroom audience was split ‑‑ one side filled with Jamal's family and supporters, the other with FOP members. The court openly sided with the FOP members against Jamal's supporters. Most appallingly, the court not only permitted, but encouraged, off‑duty FOP members to carry loaded firearms in the courtroom, stating that the FOP "are in here for my protection. . . . I consider the police officers for my protection in this Courtroom." 

659.     Further, issues of police misconduct and police credibility permeate this case, and the judge's FOP allegiance inspired his biased findings on these issues. 

660.     For example, the PCRA court refused to acknowledge that police had kicked and beaten the wounded Jamal ‑‑ a fact established by the prosecution's own witnesses. In finding accounts of such brutality "incredible," the court asserted that according to Jamal's treating physician "there was no evidence of injury other than the gunshot wound to Jamal's abdomen." Yet the very testimony the PCRA court cited states that Jamal had numerous other head injuries, including "a laceration of his forehead . . . swelling over the left eye, a laceration of his left lower lip, and . . . soft tissue swelling on the right side of his neck and chin" ‑‑ all of which could have been caused by a blow to the head from a walkie talkie. 

661.     There was other graphic, unrefuted evidence that Jamal was beaten. Dessie Hightower saw "eight or nine officers" who were standing around Jamal and several of these officers were striking him with "various things, clubs, feet. They had him by the dread locks." 

662.     Even Commonwealth witness Cynthia White saw officers swinging their blackjacks at Jamal. For the PCRA judge, however, police officers simply can do no wrong. Thus the court found every police witness credible ‑‑ even when they could remember nothing or had dramatically changed their testimony ‑‑ while discrediting every defense witness. 

663.     With his allegiance to the FOP, Judge Sabo's pro‑prosecution bias was but the flip side of the same coin. Indeed, his allegiance to the prosecution culminated with his opinion issued just three days after taking the matter under submission which adopted virtually verbatim the prosecution's submission. 

664.     While the court's pro‑prosecution bias is revealed throughout his opinion, as discussed in detail in the arguments below, one example aptly demonstrates how the court adapted its rulings to suit the prosecution. At the 1982 trial, over defense objection, the court qualified medical examiner Paul Hoyer as a ballistics expert on bullets and wounds. But at the PCRA hearing, faced with Dr. Hoyer's note that the fatal bullet was a ".44 cal[iber]" ‑‑ which would exclude Jamal's gun ‑‑ the court reversed itself, finding Dr. Hoyer was "not a ballistics expert" and his .44 caliber finding was "a mere lay guess." 

3
JUDGE SABO’S EXTRA-JUDICIAL BIAS, WHICH PERMEATED THE TRIAL AND POST-CONVICTION PROCEEDINGS, IS EVIDENT FROM HIS ADMITTED BIAS AGAINST JOHN AFRICA AND PETITIONER AS REVEALED IN HIS DENIAL OF THE POST-TRIAL MOTIONS;  HIS RACIST PREJUDICE AGAINST BLACK PEOPLE AS DEMONSTRATED BY HIS ALCHEMICAL TRANSFORMATION OF “MITIGATING” INTO “AGGRAVATING” EVIDENCE AT THE PCRA; AND HIS USURPATION OF THE ROLE OF THE JURY BY DIRECTING A DEATH VERDICT IN THE PENALTY PHASE.

664.1. The “real” reason for Judge Sabo’s denial of Mr. Jamal’s Sixth Amendment right to a lay advisor at counsel table whilst defending himself was the judge’s extra-judicial bias and prejudice against John Africa and Petitioner Jamal himself.
664.2. Once Mr. Jamal’s conviction and death sentence were in place, Judge Sabo inadvertently revealed, in the course of denying defense post-trial motions for a new trial that both pre-trial and throughout the trial he had misrepresented the law to the Petitioner and that the charade of the proceedings before Justice McDermott had been  a smokescreen to conceal the real reason for his refusal to permit John Africa to assist Mr. Jamal at counsel table: Judge Sabo’s extra-judicial bias and prejudice  against Mr. Africa and Mr. Jamal.  

664.3. Judge Sabo, post trial,  makes it clear that when he refused that request he fully understood that Mr. Africa was wanted “as an assistant present at defense table” and not as unlicensed “trial counsel.” (See Opinion of Judge Sabo Denying Post-Trial Motion For New Trial, at 12)  Judge Sabo makes only oblique reference to the “make believe” proceedings before Justice McDermott, before revealing the real reasons behind his decision:

“This trial was highly emotional and in an abundance of caution this Court, after careful consideration, decided against allowing John Africa to sit at the defense table. Such an appearance could easily have changed the issues at hand to those of the much publicized life-style of John Africa and/or the MOVE organization and thus this Court suggested that John Africa could be seated in the audience and consult with the defendant during breaks or in the cellroom before or after court sessions.” (Id.)

664.4. It should be noted that Judge Sabo cites no legal authority to the effect that a  pro se defendant may not be assisted at counsel table by a nonlawyer, although that is what he repeatedly claimed when Mr. Jamal persistently argued the point to him during the trial. The two cases which Judge Sabo cites are entirely off-point. TA \s "Commonwealth v Warner " \c 2 \l "Commonwealth v Warner  (1966) 209 Pa Super 215, 225 A2d 98"Commonwealth v Warner  (1966) 209 Pa Super 215, 225 A2d 98, simply makes reference to a trial judge’s general powers to control the proceedings and says nothing about the specific issue of the right of a pro se defendant to have lay assistance at trial. TA \s "Commonwealth v Pinder " \c 2 \l "Commonwealth v Pinder (Pa Super 1983) 456 A2d 179"Commonwealth v Pinder (Pa Super 1983) 456 A2d 179, is similarly irrelevant to the point at issue. It is a case which involves the question of whether an attorney representing a client at trial has the right to have a non-lawyer sit at counsel table to assist the attorney. This issue is entirely unrelated to one’s Sixth Amendment right to represent oneself without the interference of an attorney and with the assistance of a lay advisor. Furthermore, this case did not even come down until a year after Mr. Jamal’s trial was over.

664.5. It was the “appearance” of John Africa which  Judge Sabo objected to, i.e., a proud Black man with dreadlocks. It should be noted that this is the same appearance that Mr. Jamal had. Moreover, Judge Sabo’s obvious prejudice against MOVE must also have spilled over from Mr. Africa to Mr. Jamal as he was a well-known supporter of that organization as was obvious, as well, from his desire to have John Africa’s assistance at his trial. Since Mr. Africa never appeared before Judge Sabo, the judge clearly relied upon extra-judicial sources of information to form his opinion about Mr. Africa and to deny Mr. Jamal his Sixth Amendment right to the assistance of a lay advisor at counsel table.  

664.6. This in and of itself is sufficient evidence of extrajudicial bias and prejudice so as to require Judge Sabo to recuse himself sua sponte from both the original trial and the PCRA proceedings, over and apart from Petitioner’s motion that he recuse himself from hearing the PCRA petition. Judge Sabo’s failure and refusal to recuse himself thus constitutes an “unreasonably erroneous” misapplication of TA \s "Berger v United States " \c 2 \l "Berger v United States (1921) 255 US 22"Berger v United States (1921) 255 US 22; TA \s "United States v Grinnell Corp. " \c 2 \l "United States v Grinnell Corp. (1966) 384 US 563"United States v Grinnell Corp. (1966) 384 US 563;TA \s " Likety v United States " \c 2 \l " Likety v United States (1994) 510 US 540." and Likety v United States (1994) 510 US 540. Moreover, the following additional evidence of Judge Sabo’s extrajudicial racial bias and prejudice against Petitioner Jamal because Mr. Jamal is a Black man makes the case for recusal conclusive: 

664.7. Judge Sabo’s extrajudicial racial prejudice and bias against Black people was revealed in the PCRA proceedings by his astonishing ruling that the life of a Black man, Mr. Jamal, whom Judge Sabo himself had found to be of “great intelligence and talent” was of no value to society. 
664.8.  In the PCRA proceedings, Judge Sabo ruled that the TA \s "Lockett v Ohio " \c 0mitigation evidence offered by Petitioner actually proved up aggravation because, to Judge Sabo, Mr. Jamal’s “great intelligence and talent” meant that his life should be taken by the State rather than spared. TA \s "Pennsylvania Post-Conviction Relief Act " \c 0For Judge Sabo to rule that the life of a Black man whom he himself had found to be of “great intelligence and talent” was of no value to society can only mean that to Judge Sabo no Black person’s life is worth saving. This is the most shameful example of judicial racism since the infamous pre-Civil War Dred Scott decision in which the Supreme Court ruled that Black people have no rights “which a white man need respect.” Under these unique and shocking circumstances, Judge Sabo’s failure and refusal to recuse himself was per se an  “unreasonably erroneous” misapplication of TA \s "Berger v United States " \c 2 \l "Berger v United States (1921) 255 US 22"Berger v United States (1921) 255 US 22; TA \s "United States v Grinnell Corp. " \c 2 \l "United States v Grinnell Corp. (1966) 384 US 563"United States v Grinnell Corp. (1966) 384 US 563;TA \s " Likety v United States " \c 2 \l " Likety v United States (1994) 510 US 540." and Likety v United States (1994) 510 US 540.

664.9. Judge Sabo’s instructions to the jury in the penalty phase improperly and unconstitutionally functioned as a de facto directed verdict that the jury return with a verdict of death. (7/3/82 Tr.90-95) 

664.10. Judge Sabo misused his authority as trial judge to manipulate the jury into returning with a death verdict. He took advantage of  the defective verdict form to program the jury to vote for death. This is a grotesque instance of judicial bias which exemplifies Judge Sabo’s  performance of his duties throughout the trial and subsequent post-conviction proceedings. Judge Sabo’s purported findings of fact in the PCRA proceedings are inescapably a result of this judicial bias – a bias so strong and so pervasive that it caused him to abdicate his responsibility to properly instruct the sentencing jury and, instead, direct them to a death verdict.

664.11.All of these examples from the court record demonstrate a judicial bias so strong and so pervasive that it must ineluctably have infected the fact-finding process at the PCRA. Thus, Judge Sabo’s purported fact-finding in post-conviction is entitled to no deference under the AEDPA and Petitioner’s Motion to Overturn the Findings of Fact should be granted.
B. Justice Ronald D. Castille 

tc \l3 "B. Justice Ronald D. Castille 665.     At the time of Jamal's conviction and up through the period of his direct appeal, Justice Ronald Castille, a sitting member of the Pennsylvania Supreme Court, was employed in the District Attorney's Office for Philadelphia County. 

666.     In 1986, Justice Castille became the District Attorney for Philadelphia County. 

667.     As District Attorney, Justice Castille, through his assistants, advocated for the  affirmance of Jamal's conviction and sentence before the Pennsylvania Supreme Court. 

668.     Justice Castille's name appeared as counsel of record on the legal brief submitted by the Commonwealth in opposition to Jamal's appeal to the Pennsylvania Supreme Court. 

669.     Justice Castille's involvement in this case, as opposing appellate counsel, was no incidental matter. As the lead prosecutor in the PCRA proceedings remarked, Jamal's case was "probably one of the biggest events in the criminal justice system in the City of Philadelphia for a quarter of a century." 

670.     Other District Attorneys in Philadelphia County have been outspoken about their direct roles in seeking, and preserving, the death verdict against Jamal. Justice Castille's predecessor, then‑D.A. Edward Rendell, openly acknowledged his own role as Philadelphia's District Attorney in deciding to seek the death penalty against Jamal. Justice Castille's successor, D.A. Lynne Abraham, has been no less open about her advocacy against Jamal. Rendell has spoken out against Jamal at rallies and other public gatherings. Abraham has written opinion columns in newspapers concerning her views of Jamal's guilt.

671.     In view of the notoriety of this case, as evidenced particularly by the first‑hand knowledge that Rendell and Abraham have about the evidence presented at Jamal's trial, it is beyond question that Justice Castille had far more than a passing knowledge of this matter before Jamal presented his PCRA appeal. 

672.     The nature of the claims asserted in the PCRA appeal also justified Justice Castille's recusal. As this Petition reveals, many of the claims asserted by Jamal concern egregious prosecutorial misconduct. Thus, Justice Castille was called upon to evaluate disturbing claims about conduct taking place within an office that he once headed. 

673.     Moreover, Justice Castille has been outspoken in defending a one‑time colleague against allegations of misconduct, publicly claiming that this colleague's actions were in response to aggressive defense lawyering. When evidence of police misconduct within Philadelphia's 39th District recently surfaced, leading to revelations of falsely‑convicted innocents, then D.A. Castille's office argued against an application by one elderly woman for overturning her conviction based upon documented corruption. 

674.     Justice Castille's ability to evaluate constitutional claims concerning prosecutorial misconduct alleged to have taken place within his office at a time when he was a member of that office is questionable; his ability to evaluate such claims in one of the highest profile cases to be handled by his office is even more remote. 

675.   Perhaps most fundamentally, Justice Castille took part in an appeal in which he and his assistants argued vigorously that Jamal had received a fair trial and that the evidence against him was both reliable and compelling. Having taken that position as an advocate and as a prosecutor (which implies a good faith belief that the position advocated is the truth), it is dubious to conclude that Justice Castille could become an impartial judicial arbiter over claims that directly attack that position. 

676.     Finally, like Judge Sabo, Justice Castille has a long‑standing relationship with the Fraternal Order of Police (FOP). The FOP has mobilized actively to see to it that Jamal's death sentence is carried out. 

677.     Leaving aside the direct evidence which calls into question Justice Castille's ability to be fair in fact, the objective evidence on this score creates an appearance of impartiality that called for his recusal.

C. 
The conflicts of interest and constructive denial of counsel by Petitioner Jamal’s prior attorneys, Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams. 

677.1.
The conflicts of interest and constructive denial of counsel by Petitioner Jamal’s prior attorneys,Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams which are extensively set forth throughout this Petition and, particularly, in the Introduction and Claims  Thirty-One through Thirty-Nine, which are incorporated herein by reference, entirely undermined and deformed the adversary process in the prior state post-conviction proceedings before Judge Sabo, in violation of Petitioner Jamal’s rights under the Fifth, Sixth, and Fourteenth Amendments, and, as a result, the entire basis for the PCRA court’s fact-finding was invalid and irremediably marred. Therefore, this Honorable Court cannot and should not defer to the state court fact-finding but should review Petitioner’s claims de novo.

D. 
As a result of the unfair nature of the state post-conviction proceedings heretofore conducted in this matter, the District Court cannot and should not defer to the state court fact-finding but should review each of Petitioner’s claims for relief de novo.

677.2.
As is set forth above, the combination of Judge Sabo’s bias and prejudice and the conflicts of interest and constructive denial of counsel by Petitioner Jamal’s prior attorneys, Leonard Weinglass and Daniel Williams, entirely undermined, deformed and distorted the prior post-conviction proceedings. Petitioner Jamal was denied a fair hearing by the manifest bias and prejudice of Judge Sabo. This was exacerbated by the fatal infection of the adversary process by the virus of  Messrs. Weinglass and Williams’ conflicts of interest and constructive denial of counsel. Under these circumstances there can be no reliability to the state court’s purported fact-finding and the District Court should not defer to it, but rather should review each of Petitioner’s claims de novo.

678. [DELETED]

CLAIM THIRTY: 
PETITIONER JAMAL WAS DENIED HIS SIXTH AND FOURTEENTH AMENDMENT RIGHTS TO HAVE THE ASSISTANCE OF HIS FRIEND, JOHN AFRICA, AS A LAY ADVISOR AT COUNSEL TABLE, WHILST DEFENDING HIMSELF AT TRIAL.

678.l.  All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

A. 
Petitioner Jamal had a constitutional right under the Sixth and Fourteenth Amendments to have the assistance of a lay advisor at counsel table whilst defending himself at trial, at no expense to the State.

678.2.  Mr. Jamal repeatedly moved the trial court to permit him to have the assistance of a lay person, John Africa, at counsel table so that he could effectively  represent himself. While such a request might, at first blush, seem unusual, it was well within the ambit of the ancient right to self-representation which is codified within, but not created by, the Sixth Amendment to the United States Constitution.

678.3. The right to have the assistance of a lay person when representing oneself in court was well-recognized in English common law in existence at the time of formation of our Republic and in  codifications of the common law in the Thirteen Colonies. Both this ancient common law and its colonial codifications, according to the FarettaTA \s "Faretta" \c 0 court,  are among the principal sources of the right to represent oneself and/or have the assistance of counsel which is codified -- but not created -- by the Sixth Amendment.  See Faretta, supra, 422 U.S. at 831TA \s "Faretta, supra, 422 U.S. at 831" \c 3 \l "Faretta, supra, 422 U.S. at 831åÉ": "If anyone had thought [at the Constitutional Convention] that the Sixth Amendment, as drafted, failed to protect the long respected right of self-representation, there would undoubtedly have been some debate or comment on the issue. But there was none.”

678.4. The United States Supreme Court specifically points out in Faretta that, historically, the right to assistance of counsel was itself founded on the earlier right to the assistance of one’s friends when pleading one’s own cause in the ancient law courts: “The first lawyers were personal friends of the litigant, brought into court by him so that he might “take ‘counsel’ with them” before pleading.  FarettaTA \s "Faretta" \c 0, 422 U.S. at 819TA \s "Faretta, 422 U.S. at 819" \c 0, citing 1 F. Pollock & F. Maitland, The History of English Law 211 (2d ed. 1909), the classic historical treatise on the development of the English legal system.  “Similarly, the first ‘attorneys’ were personal agents, often lacking any professional training, who were appointed by those litigants who had secured royal permission to carry on their affairs through a representative, rather than personally.” Id., citing Pollock & Maitland at 212-213TA \s "Pollock & Maitland at 212-213" \c 3 \l "Pollock & Maitland at 212‑213".

678.5. In Faretta, the Supreme Court looked to the historical development of the very profession of attorneys and the right to counsel in the English common law, but also reviewed American colonial charters which pre-dated our Constitution to determine whether, despite the lack of any specific language therein referring to a right to self-representation, such a right was nonetheless included as an integral part of the Sixth Amendment.

678.6.
The Supreme Court noted that the Massachusetts Body of Liberties (1641), at Article 26, provided as follows: 

 
“Every man that findeth himselfe unfit to plead his owne cause in any Court shall have Libertie to imploy any man aginst whom the Court doth not except, to helpe him, Provided he give him noe fee or reward for his paines ....” 422 U.S. at 827, n. 32.

678.7.  The Supreme Court also took particular notice of the Pennsylvania Frame of  Government  of 1682, authored by William Penn, and, in the opinion of the Court, “perhaps the most influential of the Colonial documents protecting individual rights.”  The Pennsylvania charter similarly provided for the explicit right to have the assistance of one’s “friends” in pleading one’s cause:

 
“That, in all courts all persons of all persuasions may freely appear in their own way, and according to their own manner, and there personally plead their own cause themselves; or, if unable, by their friends ....” 422 U.S. at 830, n. 37.

678.8. It is evident from the legal history elucidated by the Faretta Court, which is the basis for its holding, that the right to have the assistance of a non-lawyer while representing oneself is an integral part of  the right  to represent oneself. The works of legal historians and the primary source materials (colonial charters) cited by the Faretta Court indicate that the right to self-representation, and the companion right to the assistance and “counsel” (advice) of one’s friends when so doing, was deeply embedded in the ancient common law. Indeed, these twin rights necessarily had to predate the right to representation by an attorney because the former rights existed long before the legal profession itself came into being. Thus, in Faretta, the Supreme Court did not find that the right to self-representation was derived from the right to counsel, to the contrary it found that the right to counsel itself came from and presupposed the right to self-representation. The earlier and fundamental right to self-representation necessarily included the right to assistance and counsel of one’s friends, i.e. non-lawyers, as if further explained in more detail below.

678.9.   Moreover, according to the Faretta Court, our self-reliant ancestors self-consciously wrote into the early colonial charters and state constitutions explicit statements of their right to self-representation in the courts to protect themselves from the depredations of the professional lawyer who “was synonymous with the cringing Attorneys-General and Solicitors-General of the Crown and the arbitrary Justices of the King’s Court, all bent on the conviction of those who opposed the King’s prerogatives, and twisting the law to secure convictions.”  FarettaTA \s "Faretta" \c 0, 422 U.S. at 826, quoting C. Warren, A History of the American Bar 7 (1911).

678.10. Given that the right to self-representation was, in part, carried over into American law, from colonial charters, to state constitutions, and into the Sixth Amendment to the Federal Constitution, to protect people from lawyers, it would be self-contradictory and ahistorical to hold that one who exercises the right to represent oneself can only be assisted in that self-representation by a lawyer rather than a lay person. 

678.11. While a court may appoint a licensed attorney as “back-up” counsel for an indigent person exercising their right to self-representation (United States v. DoughertyTA \s "Dougherty" \c 0, 473 F.2d 1113, 1124-1126 (D.C. Cir. 1972), cited in FarettaTA \s "Faretta" \c 0, 422 U.S. at 834TA \s "422 U.S. at 834" \c 0, n. 46), there is no contradiction between a court providing such a professional “back-up counsel” and respecting the defendant’s right to be assisted, at no cost to the State, by a friend or other lay person of their choice.  

678.12. The prosecutor at Petitioner Jamal’s trial himself took this position, in one of many legal arguments concerning Petitioner’s pro se rights,  in suggesting to Judge Sabo that, even if the Pennsylvania Supreme Court makes a ruling on interlocutory appeal that Mr. Jamal can have the assistance of a lay person at counsel table, the court continue to have attorney Jackson available as “back-up counsel.”  (6/17/82 Tr. 1.121)  Having taken this position at trial, the Commonwealth cannot now argue that providing an attorney as “back-up counsel” and respecting Petitioner’s right to have the assistance of a lay person are mutually exclusive alternatives.  See, e.g., People v. Taylor, 614 N.E.2d 1272, 1276 (Ill. 1993TA \s "., People v. Taylor, 614 N.E.2d 1272, 1276 (Ill. 1993" \c 3 \l "., People v. Taylor, 614 N.E.2d 1272, 1276 (Ill. 1993"); People v. Edwards, 609 N.E.2d 962, 965 (Ill. 1993)TA \s "People v. Edwards, 609 N.E.2d 962, 965 (Ill. 1993)" \c 3 \l "People v. Edwards, 609 N.E.2d 962, 965 (Ill. 1993)".

B. 
This Honorable Court mistakenly ruled that the issue of Petitioner Jamal’s right to lay assistance at counsel table was unexhausted and procedurally defaulted when, in fact, the issue had been fairly presented to the Pennsylvania courts and ruled on by the state’s Supreme Court.

678.13. The issue of Petitioner Jamal’s constitutional right to the assistance of lay advisor John Africa at counsel table whilst defending himself at trial was duly exhausted in the courts of the Commonwealth of Pennsylvania and is not procedurally defaulted. See Petitioner Jamal’s Amended Petition for Post-Conviction Relief, at pp. 20-21: “ ... Mr. Jamal raised objections to the[trial] court’s rulings, requesting to have his pro se rights restored and to have John Africa assist him at counsel table... Ultimately, the court suggested that Mr. Jackson make an emergency appeal to the [Pennsylvania] Supreme Court ... Ultimately the Supreme Court denied Mr. Jackson’s appeal to permit Mr. Jamal to represent himself, to remove Mr. Jackson as backup counsel, and to permit John Africa to assist Mr. Jamal.” See also Amended Petition for Post- Conviction Relief, at p. 51: “In connection with his intention to proceed pro se, Mr. Jamal requested that one John Africa be recognized as Mr. Jamal’s advisor and assistant. (6/9/82, Tr. 3.109; 6/17/82, Tr. 1.55-57) To be clear, Mr. Jamal was not abandoning his desire to proceed pro se. His request was to have John Africa as an advisor and assistant to his pro se defense. (6/17/82, Tr. 108-09, 113; 6/18/82, Tr. 2.3-4) The court refused the request because John Africa was not a licensed attorney.” Judge Sabo specifically ruled on the “John Africa” issue in his opinion denying post-conviction relief, Pennsylvania v. Cook, 30 Phila 1, *97, 1995 Phila Cty Rptr LEXIS 38 (September 15, 1995): “This court properly did not allow John Africa to represent petitioner because Mr. Africa was not a trained, licensed or practicing attorney anywhere in the United States of America ... Assuming arguendo that John Africa was an attorney, while an indigent petitioner is entitled to free counsel, he is not entitled to free counsel of his own choosing.” The Pennsylvania Supreme Court itself ruled on the John Africa issue on appeal of denial of post-conviction relief, Commonwealth v. Abu-Jamal, 720 A2d 79, 108 (Pa 1998): “Appellant, who had been granted indigent status, steadfastly insisted from the initiation of this matter that he be permitted to proceed with ‘counsel’ of his choice. However, he insisted on proceeding with an individual known as John Africa who was not a licensed attorney and had apparently never received any formal legal schooling. The court properly refused this request.”
The decision of the Pennsylvania Supreme Court on the “John Africa” issue was a unreasonable and erroneous misapplication of Faretta, supra; McKaskleTA \s "McKaskle" \c 0 v. Wiggins, 465 U.S. 168, 174 (1983TA \s "McKaskle v. Wiggins, 465 U.S. 168, 174 (1983" \c 3 \l "McKaskle v. Wiggins, 465 U.S. 168, 174 (1983Wiggins, 465 U.S"); Illinois v. Allen, 397 US 104 (1982); and Powell v. Alabama, 287 US 45 (1932). Accordingly, this Claim for Relief is properly before the District Court in these federal habeas proceedings. This Claim for Relief relates back and is therefore not barred by the Statute of Limitations in that it is inextricably intertwined with Petitioner Jamal’s insistence throughout the trial on his right to self-representation and his objections to the wrongful denial of that right by the trial court. It was Petitioner’s request for the assistance of John Africa at counsel table which led to the trial court’s improper revocation of Petitioner’s pro se status. However, should the District Court rule that this Claim for Relief does not relate back, then this Claim should be considered as a claim for relief because of ineffective representation by Petitioner Jamal’s prior counsel, attorneys Weinglass and Williams, and/or a claim arising from the conflicts of interest by said counsel and their “constructive denial of counsel” to Petitioner, under Cronic v. United States, as said counsel admittedly did not explicitly plead the lay advisor/John Africa issue as an independent free-standing claim in the federal habeas petition, despite its having previously been exhausted in the Pennsylvania courts.

B. 
Petitioner Jamal was wrongly denied his Sixth and Fourteenth  rights to the assistance of his friend, John Africa, as a lay advisor at counsel table, at no expense to the State, whilst he defended himself at trial.

678.14. In the case at bar, Petitioner Jamal first requested and was granted the right to represent himself during pre-trial proceedings on May 13, 1982 and his appointed counsel, Mr. Jackson’s status was changed to “back-up counsel.”  (5/13/82 Tr. 54-56)  Thereafter, Mr. Jamal raised repeatedly throughout pre-trial proceedings and trial his request that he be assisted at counsel table by a lay person, John Africa.  Mr. Africa had, just several months before, represented himself in a federal criminal prosecution, United States v. Leaphart, et alTA \s "United States v. Leaphart, et al" \c 3 \l "United States v. Leaphart, et al"., and won a stunning acquittal which was widely reported in the local media. Although an admittedly controversial figure, Mr. Africa had, as a result of his dignified courtroom presence and electrifying closing statement to the jury, become something of a local hero to many Philadelphians, due in part to the “City of Brotherly Love’s” long tradition of sympathy for the underdog.

678.15. Neither the prosecutor nor Judge Sabo expressed any security concerns with regard to Mr. Africa, nor did they articulate any preoccupations that he might disrupt the proceedings or encourage Mr. Jamal to do so.  To the contrary, the prosecutor stated that he had no objection to Mr. Africa sitting in the courtroom in the same area as his police officer assistants, nor did he object to Mr. Jamal consulting with Mr. Africa at recess, in court between witnesses, before court, or in his cell. (6/17/82 Tr. 1.90-1.96)  Judge Sabo had no problem with Mr. Africa being in the courtroom during the proceedings or breaks. (6/17/82 Tr. 1.114)

678.16. During voir dire on June 11, 1982, in the course of attorney Jackson renewing Mr. Jamal’s motion for the assistance of a lay person at counsel table, he notes on the record that prosecutor McGill has had the assistance at counsel table at various times in the proceedings of fellow prosecutor Brad Richman, Eric Hinson from the Appeals Department of the D.A.’s Office, and Police Officer Gwen Thomas.  (6/11/82 Tr. 5.208) In those instances, according to Jackson, “counsel did not even request Your Honor whether or not it was all right if he sat at table because it’s done ... if either of them sat at the table, no request is even made ...” (Id.)  Thereafter, on June 17, 1982, at what appears to be a pre-trial conference, the prosecutor asks Judge Sabo for leave to have the assistance of Police Detective William Thomas, presumably a non-lawyer, in the courtroom during trial.  (6/17/82 Tr. 1.3)  Later that same day, the prosecutor admits that, during the motion to suppress hearing, he was assisted by a police officer, Gwen Thomas, at counsel table, with whom he conferred  for “hours.”  (6/17/82 Tr. 1.97)  

678.17. In FarettaTA \s "Faretta" \c 0, 422 U.S. at 830, n. 38, the court notes that one of the sources of the Sixth Amendment was the New Jersey State Constitution, Article XVI (1776TA \s "New Jersey State Constitution, Article XVI (1776" \c 3 \l "New Jersey State Constitution, Article XVI (1776") which provided that accused criminals were to have the “same privileges of ... counsel, as their prosecutors.”  It would certainly seem reasonable that, if the prosecution may have non-lawyers at counsel table to assist them, a pro se defendant should have the same right.

678.18. It is noteworthy that during Petitioner Jamal’s trial, Judge Sabo specifically remarks that his concern in not permitting Petitioner to have the assistance at counsel table of Mr. Africa is that, had he done so, he is certain that there would have been cross-examination by Mr. Jamal: “If I allow him to have John Africa I’m sure he would be cross-examining.”  (6/18/82 Tr. 2.53) 

678.19.The right to represent oneself has been recognized as a fundamental right by our Supreme Court, the deprivation of which is a “structural defect affecting the [very] framework within which the trial proceeds, rather than simply an error in the trial process itself.”  Arizona v. FulminanteTA \s "Fulminante" \c 0, 499 U.S. 279, 310 (1990TA \s "Arizona v. Fulminante, 499 U.S. 279, 310 (1990" \c 0)TA \s "Arizona v. Fulminante, 499 U.S. 279, 310 (1990)" \c 0. The right of self-representation is among the “basic protections” without which “a criminal trial cannot reliably serve its basic function as a vehicle for determination of guilt or innocence, and no criminal punishment may be regarded as fundamentally fair.”  Id. For these reasons, denial of the right to self-representation is among the category of constitutional errors not subject to the harmless error rule. Id.  Accordingly, deprivation of the right to represent oneself must necessarily result in reversal of a defendant’s conviction. 

678.20. In McKaskleTA \s "McKaskle" \c 0 v. Wiggins, 465 U.S. 168, 174 (1983TA \s "McKaskle v. Wiggins, 465 U.S. 168, 174 (1983" \c 3 \l "McKaskle v. Wiggins, 465 U.S. 168, 174 (1983Wiggins, 465 U.S"), the Supreme Court held that a defendant’s right to self-representation “plainly encompasses certain specific rights to have his voice heard.”  The court noted that, in determining whether a defendant’s FarettaTA \s "Faretta" \c 0 right to self-representation has been respected, “the primary focus must be on whether the defendant had a fair chance to present his case in his own way.” Id. at 177.  In this connection it should be noted that the Faretta court, 422 U.S. at 833, n. 43TA \s "Faretta court, 422 U.S. at 833, n. 43" \c 3 \l "Faretta court, 422 U.S. at 833, n. 43" acknowledged the difficulties that a pro se defendant may encounter in attempting to exercise their right of self-representation:

“As stated by Mr. Justice Sutherland in Powell v. Alabama, 287 U.S. 45TA \s "Powell v. Alabama, 287 U.S. 45" \c 3 \l "Powell v. Alabama, 287 U.S. 45": ‘Even the intelligent and educated layman has small and sometimes no skill in the science of law.  If charged with crime, he is incapable, generally, of determining for himself whether the indictment is good or bad. He is unfamiliar with the rules of evidence.  Left without the aid of counsel he may be put on trial without a proper charge, and convicted upon incompetent evidence, or evidence irrelevant to the issue or otherwise inadmissible.  He lacks both the skill and knowledge adequately to prepare his defense, even though he have a perfect one. He requires the guiding hand of counsel at every step in the proceedings against him.  Without it, though he be not guilty, he faces the danger of conviction because he does not know how to establish his innocence.”

678.21.Given the acknowledged difficulties of self-representation, it is eminently reasonable to insist that the right to defend oneself must necessarily imply the right to the assistance of a lay person or persons in order to make it possible to effectively exercise that right.  The Supreme Court emphasizes in FarettaTA \s "Faretta" \c 0 that “[t]o force a lawyer on a defendant can only lead him to believe that the law contrives against him.”  422 U.S. at 833.  How then can a court rule that a pro se defendant provided with an attorney as “back-up counsel” by the State does not also have the right to the assistance, at no cost to the State, of a lay person at counsel table, particularly since they have a right to preserve “actual control” over their case?  McKaskleTA \s "McKaskle" \c 0 v. Wiggins, 465 U.S. at 176-179TA \s "McKaskle v. Wiggins, 465 U.S. at 176-179" \c 3 \l "McKaskle v. Wiggins, 465 U.S. at 176‑179 v. Wiggins, 465".

678.22. The FarettaTA \s "Faretta" \c 0 court adopts Justice Brennan’s trenchant observation in his concurrence in Illinois v. AllenTA \s "Allen" \c 0TA \s "Illinois v. Allen" \c 0, supra, that “[i]t is not conceivable that in some rare instances, the defendant might in fact present his case more effectively by conducting his own defense.”  Pointing out that it is “the defendant, therefore, who must be free personally to decide whether in his particular case counsel is to his advantage,” Justice Brennan (and the Faretta majority) remind us that the defendant’s choice must be honored out of “that respect for the individual which is the lifeblood of the law.”   422 U.S. at 834TA \s "422 U.S. at 834" \c 0.  That being the case, the individual’s free choice to have a lay person assist them at counsel table is necessarily deserving of the same respect as their choice to represent themself. 

678.23. Mr. Jamal himself expressed this same principle in his anguished and futile pleas to Judge Sabo to “honor his choice” and show him “that respect for the individual which is the lifeblood of the law”:

It’s my life at stake and John Africa is the only representative I would have faith in and trust in; not paid by the Court, not paid out of the same pocket as the D.A., no court appointed.  I want John Africa in this trial as backup counsel for me and I will defend myself.  (6/17/82 Tr. 1.56-1.57)

678.24. However, rather than receiving that respect “which is the lifeblood of the law,” Mumia Abu-Jamal, an intelligent, respected and articulate professional journalist, had unwanted counsel “thrust” upon him and, as the Supreme Court warned in FarettaTA \s "Faretta" \c 0, that counsel acted as “not an assistant, but a master” and Mr. Jamal’s right to make a defense was “stripped of the personal character upon which the [Sixth] amendment insists.”  422 U.S. at 820-821. Is it any wonder that Mr. Jamal repeatedly requested the trial court to remedy what was not only a profoundly demeaning but ultimately deadly violation of his fundamental constitutional rights? 

C. 
Petitioner Jamal was not asking to have his friend John Africa “represent” him at trial  as a lawyer would, rather Petitioner simply wanted John Africa, at no expense to the State, to sit with him at counsel table to advise and assist him whilst Petitioner defended himself.

678.25. For the avoidance of doubt, the Petitioner was not asking to have John Africa as his "lawyer" at his trial. On the contrary, on 4th June 1982, Mr Jackson summarized the Petitioner's request thus:

"He is simply asking for someone to sit along with me and him to assist in the preparation of and enquiries that he will have of witnesses (N.T. 6/4/82, 4.142)."

678.26. On 17th June 1982, the first day of the innocence/guilt phase of his trial, Mr Jamal himself said:38
"I have a right to represent myself. What I have demanded of this court time and again is that I have the right of advice and counsel. It is very clear that Mr McGill can have the advice of whomever he wishes; it can be Gwen Thomas, Officer Thomas, Detective Thomas, it can be Brad Richman from the D.A.'s office, it can be whomever he selects. As a matter of fact, this morning you heard him say that Detective Thomas will be assisting him. If he can have his assistance in prosecution why can't I have my assistance in as my own counsel of defense. And the issue you've raised about being a member of the bar is not even germane, because I didn't say that I wanted him to represent me. I want him to assist me in my defense. And in that understanding poses no problem to the Court. You don't have to pay John Africa (N.T. 6/17/82, 1.90 -1.91)."

678.27. By then, the only sticking point was whether or not Mr Africa could sit at counsel's table. Mr McGill, the Assistant District Attorney, did not object if John Africa sat one or two rows back behind the barrier like Detective Bill Thomas and Officer Gwen Thomas, so that Mr Jamal could consult him at recess or in between witnesses (N.T. 6/17/82, 1.95). But, as Mr Jamal said:

"I don't need anyone or Mr McGill to suggest who I want in the spectator section. I'm saying I want an assistant at this defense table to help me with my defense and that someone is John Africa (N.T. 6/17/82, 1.97)."
D. 
A proper understanding of the Sixth Amendment right to assistance of a lay advisor as an integral part of the right to self-representation requires an understanding of the origin and history of this right in the English common law which is the basis for our legal system.

678.28. A proper understanding  of the right of an accused in the United States to have the assistance of a member of the public sitting at counsel's table when he is representing himself requires an understanding of the origin and the history of this right. In fact, this right dates back to the English common law and thus to the American common law long before 1776.  This was an era when someone accused of a felony had no right to counsel. It was also an era when most defendants were conspicuously ill-equipped to represent themselves. They were probably illiterate. They had probably been languishing in prison for many weeks if not months. They were probably ill. They had few if any means to contact potential witnesses who might be able to assist in their case themselves. 

678.29. The unique feature of English and American criminal trials (at least, as opposed to criminal trials on the Continent) at this time was that they were held in public. The right to lay-assistance stems from the fact that any such assistant, just like any other member of the public, was entitled to be present in his own right in the courtroom when the accused's trial took place.

678.30. Just like any other member of the public who was present in the courtroom, such an assistant was entitled to offer advice to the defendant  about which witnesses should be called, what questions should be asked, and what matters he should highlight when he addressed the jury, provided that he did not thereby disturb the decorum of the proceedings. To the extent that he was able, he could even take notes. 

678.31. There was no juridical basis upon which he could be prevented from undertaking any of these activities. To the extent that there were any problems over space, the assistant was accorded priority over the public in general for the simple and obvious practical reason that he could best provide this assistance by being near the accused.

678.32. Therefore, the right to assistance from a member of the public stems from and is an inherent part of the right to a public trial.  But the right to such lay-assistance is  very much the adjunct to the right to self-representation.  Limited though an accused's rights were at this time, the right to assistance from a member of the public was accepted as one of the rights basic to the making of a defense. Its underlying rationale  was that the accused was thereby enabled to present his defense more effectively than  he would otherwise be able to do.  

678.33. That this right was acknowledged in America before 1776 is clearly illustrated  by The Pennsylvania Frame of Government of 1682, described in B. Schwarz's "The Bill of Rights: A Documentary History" 130 (1971) as perhaps "the most influential of the Colonial documents protecting individual rights."  This provided:
"That, in all courts all persons of all persuasions may freely appear in their own way, and according to their own manner, and there personally plead their own cause themselves; or,  if unable, by their friends ......"

678.34. Indeed, in avowing the right of every person to represent themselves "or, if unable, by their friends", the authors of The Pennsylvania Frame of Government of 1682 seem to have sought to extend the current right of every accused to assistance from a member of the public to a right to be actually represented by a member of the public. 

678.35. In any event, the right to assistance from a member of the public was an antecedent liberty to the right to counsel which was subsequently introduced by those who framed the Constitution to supplement the primary rights of every accused to defend himself and to have the assistance of a member of the public when he did so. The right to counsel did not and was never intended to supplant the antecedent right to assistance from a member of the public. But, in practice, the right to counsel has plainly come to overshadow the right to assistance from a member of the public during the last two hundred years (See Powell v. Alabama, 287 U.S. 45; Johnson v. Zerbst, 304 U.S. 458; Gideon v. Wainwright, 372 U.S. 335; Argensinger v. Hamlin, 407 U.S. 25), just as it came to overshadow the right to self-representation itself until the recent re-statement of that right in Faretta.
678.36. Similarly, in England and Wales, reliance on the right to self-representation and the complimentary right to assistance from a member of the public very much fell into abeyance after the right to counsel was enshrined in the Prisoners' Counsel Act of 1837.  However, unlike in the United States, the right of every person who represents himself to have the assistance of a lay-man when he conducts his case in court has recently been authoritatively re-stated by the Court of Appeal in England and Wales, where the exercise of this right remains a regular occurrence. The approach and the reasoning which the senior judiciary have adopted when this issue has arisen in the courts in England and Wales is the same reasoning and approach which underpins much of the Sixth and Fourteenth amendment jurisprudence in the United States (See Collier v. Hicks (1831) B & Ad. 663; McKenzie v. McKenzie [1971] P 33; Regina v. Leicester City Justices, ex parte Barrow [1991] 2 QB 260). 

678.37. The underlying principle of every case from Powell v. Alabama, 287 U.S. 45, 69, 53 S.Ct. 55,64, 77 L.Ed. 158, 84 A.L.R. 527(1932) through Johnson v. Zerbst, 304 U.S. 458, 58 S.Ct. 1019, 82 L.Ed. 1461, 146 A.L.R. 357 (1938), Avery v. Alabama, 308 U.S. 444, 446, 60 S.Ct. 321, 322, 84 L.Ed. 377 (1940), Griffin v. Illinois, 351 U.S. 12, 76 S.Ct. 585, 100 L. Ed 891 (1956), Burns. v. Ohio, 360 U.S. 252, 79 S.Ct. 1164, 3 L.Ed.2d. 1209 (1959), Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d. 779 (1963), Douglas v. California, 372 U.S. £53, 83 S.Ct. 814, 9 L.Ed.2d. 811 (1963), McMann v. Richardson, 397 U.S. 759, 771 n. 14, 90 S.Ct. 1441, 1449 n. 14, 25 L.Ed.2d. 763 (1970), Britt v. North Carolina, 404 U.S. 226, 227, 92, S.Ct. 4341, 433, 30 L.Ed.2d. 400 (1971), Faretta v. California, 422 US 806 (1975), Little v. Streeter, 452 U.S. 1, 101 S.Ct. 2202, 68 L.Ed.2d. 627 (1981), McKaskle v. Wiggins,  465 U.S. 168 (1984), United States v. Cronic, 466 U.S. 648, 104 S.Ct. 2039, 80 L.Ed.2d. 657 (1984), Strickland v. Washington 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d. 674 (1984), Evitts v. Lucey ,469 U.S. 387, 105 S.Ct. 830, 83 L.Ed.2d. 821 (1985) to Ake v. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087, 84 L. Ed. 2.d. 53 (1985) is that every defendant should be afforded every opportunity  to defend himself or herself as effectively as is reasonably possible, so that every defendant can meaningfully participate in his or her trial. As Mr Justice O'Conner said when delivering the opinion of the Court in McKaskle v. Wiggins,  465 U.S. 168 (1984), page 174:"A defendant's right to self-representation plainly encompasses certain specific rights to have his voice heard." One of those rights must be the right to lay assistance from someone whom the pro se defendant trusts to sit beside him, to take notes and advise him sotto voce about how best to conduct his case. The assistance which a pro se defendant derives from such an assistant mirrors the assistance which an ordinary defendant gains from an effective lawyer who is actually conducting his case on his behalf. Both fulfil the function of trying to ensure the defendant's "true voice" is heard during the trial. Both attempt to ensure that there is "a proper functioning of the adversary process", which is the principle which runs through the heart of both the Sixth Amendment and the Fourteenth Amendment. 

678.38.  Moreover, if you apply the three-fold test set out by Mr Justice Marshall in Ake v.Oklahoma, supra, to determine whether a pro se  defendant should be allowed to represent himself with the assistance of a friend sitting beside him, to take notes and advise him sotto voce on the conduct of his case, it is clear that every pro se defendant should have the right to such assistance.

678.39. As Mr Justice Stewart observed  in Faretta v. California, supra, itself, at Page 834: "The right to defend is personal. .... his choice must be honored out of "that respect for the individual which is the lifeblood of the law."Illinois v. Allen, 397 U.S. 337, 350-351 (Brennan J. concurring). If a pro se defendant, who wants the assistance of a friend to sit beside him and advise him sotto voce about the conduct of his defense, is deprived of such assistance, he will justifiably believe that the law contrives against him, even if he is provided with the assistance of back up counsel. 

678.40. The Petitioner was thereby deprived of the right to mount the sort of defense which he wished to mount (Faretta v. California, supra; Brooks v. Tennessee, 406 U.S. 605, 92 S.Ct. 1981, 32 L.Ed.2.d 358 (1972), United States v. Laura, 607 F.2d. 52 (1979).

678.41. In any event, at the very least, the trial court had the authority to grant the Petitioner's request that he be allowed the assistance of John Africa sitting at counsel's table as a lay advisor. See United States v. Wilhelm, 570 F.2d. 461, 463 n. 4 (3d. Cir. 1978) (lay person may sit as an advisor to a pro se litigant in a criminal case). 6/17/82, Tr. 1.113 (the Petitioner tells the trial court that there are numerous instances where lay assistance was provided to defendants at counsel's table).

678.42. In short, the trial court's adamancy in refusing to permit the Petitioner to have the assistance of John Africa sitting as a lay person at counsel's table was unjustified, constitutionally in error, and that unjustified refusal led to the unconstitutional deprivation of the Petitioner's right to represent himself. It also led directly to his unjustified and unconstitutional banishment from almost half of the trial proceedings.

678.43.This unconstitutional deprivation does not hinge on prejudice being shown from the trial court's rejection of the Petitioner's request for John Africa's assistance. Cf. United States v. Chronic 466 U.S. 648, 104 S.Ct. 2039, 80 L.Ed.2d. 657; Arizona v. Fulminante 499 U.S. 279 (1990) Sullivan v. Louisiana 508 U.S. 275 (1993).

678.44. The performance of Petitioner’s Jamal’s court appointed-attorney, Anthony Jackson, fell below minimal standards of effectiveness guaranteed by the Sixth and Fourteenth Amendments when he failed to support Petitioner Jamal’s right to self-representation by citing the relevant case law, Faretta in particular. Jackson also failed to support the right to the lay assistance of John Africa, a right also specifically recognized in Faretta. Instead of citing the law and briefing the issue,  Jackson cooperated with Judge Sabo’s violation of  Petitioner Jamal’s right of self-representation.

INTRODUCTORY STATEMENT TO THIRTY-FIRST THROUGH THIRTY-NINTH CLAIMS FOR RELIEF.

679. Petitioner’s statutory and constitutional right to effective representation by counsel in the prior state post-conviction proceedings and appeal from denial of post-conviction relief was violated and/or petitioner was subjected to a constructive denial of counsel under Cronic v United States, supra, as a result of conflicts of interest on the part of his Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams which are inextricably intertwined with counsels’ failure to provide effective representation to Petitioner and/or act in Petitioner’s interests in said proceedings in the following particulars:


THIRTY-FIRST CLAIM FOR RELIEF
PETITIONER JAMAL IS “ACTUALLY INNOCENT”: EXCULPATORY EVIDENCE NOT AVAILABLE AT PETITIONER’S TRIAL PROVES THAT ARNOLD BEVERLY SHOT OFFICER FAULKNER AND EXONERATES PETITIONER JAMAL.

680. Petitioner re-alleges and incorporates herein by reference as though fully set forth each and every allegation in the Introduction, General Allegations, and the other Claims for Relief in this Petition. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

681. Petitioner Mumia Abu Jamal is innocent. The fresh evidence which is now available destroys the whole edifice of the case which the prosecution constructed against the Petitioner at his original trial and at the PCRA hearing. It demands a complete reassessment of the whole of the prosecution case. This reassessment  leads ineluctably  to the conclusion that the prosecution deprived Petitioner Jamal of his Fifth and Fourteenth Amendment rights to a fair trial by suborning perjury and presenting fabricated evidence throughout Petitioner’s trial. In so doing, the prosecution perpetrated a fraud upon the court. This fraud “casts a dark shadow over the prosecution’s intentions” and makes the Petitioner’s underlying conviction “inherently unreliable” since it was obtained by “a prosecutor who may not have had the intention of finding the true perpetrator.” Workman v Bell, 227 F3d 331, 334 (Sixth Cir. 2000).
682. Petitioner Jamal’s case fits squarely within the pattern  of cases exposed by Barry Scheck and Peter Neufeld’s “Innocence Project” in which innocent people were convicted  of crimes they did not commit. In fact, Petitioner Jamal’s case is a veritable microcosm of the unjust conviction of innocent persons as it includes each one of the factors identified by the Innocence Project as responsible for this injustice:

“In 2000, the Innocence Project reconstructed seventy-four cases in the United States of the seventy-nine exonerations in North America to determine what factors had been prevalent in the wrongful convictions. Mistaken eyewitnesses were a factor in 82 percent of the convictions; snitches or informants in 19 percent; false confessions in 22 percent. Defense lawyers fell down on the job in 32 percent; prosecutorial misconduct played a part in 45 percent, and police misconduct in 50 percent. A third involved tainted or fraudulent science. Among the more troubling findings is that several of these factors are more pronounced in the conviction of innocent black men.” Dwyer, Neufeld & Scheck, ACTUAL INNOCENCE; WHEN JUSTICE GOES WRONG AND HOW TO MAKE IT RIGHT (Signet Press, 2001) 318.

The exculpatory evidence which is now available thoroughly unmasks Petitioner Jamal’s wrongful conviction and proves his innocence:

683. Arnold Beverley has now confessed not just once, but on at least three separate occasions that he was the person who shot and killed Police Officer Faulkner, and these confessions have been corroborated by a lie detector test. Arnold Beverley states that he was hired, with another man, to shoot Police Officer Faulkner on behalf of organized crime and corrupt police officers, because Police Officer Faulkner was interfering with the graft and payoffs which were being made to allow illegal activity including prostitution, gambling and drugs without prosecution in the center city area of Philadelphia. Arnold Beverly is equally adamant that the Petitioner did not even arrive on the scene until after he, Beverly, had shot Police Officer Faulkner and that the Petitioner was shot by another police officer who arrived on the scene. 

684. William Cook, the Petitioner’s brother, who attended the original trial and who was ready and expected to be called as a witness at the PCRA hearing in 1995, confirms that the passenger in his car, Kenneth Freeman, after that night confessed to Cook that there had been a plot to kill Officer Faulkner, he, Freeman, was part of that plan, was armed that night and participated in the shooting. Cook, too, is adamant that the Petitioner did not shoot Police Officer 9Faulkner and that he himself had nothing to do with shooting Police Officer Faulkner. Cook confirms that the Petitioner did not intervene in anything between  him and Police Officer Faulkner.

685. Finally, for the first time, the Petitioner’s account of what happened that night is available to the court. The Petitioner confirms that he was parked on 13th Street, north of Locust, in front of Club Whispers, in the cab which he had been driving that night, filling out his log/trip sheet, when he heard what sounded like a gun shot. He looked in the rear view mirror and saw people running up and down Locust. As he scanned up and down Locust, he recognized his brother, Billy, standing in the street, apparently distressed. He immediately got out of his cab, and ran towards his brother, who was screaming. As he came across the street, he saw a uniformed cop. The cop turned towards him gun in hand. He saw a flash and went down on his knees. He had been shot. He did not shoot the police officer.

686. Arnold Beverly’s evidence is supported by a polygraph test by Dr Charles Honts, a Professor of Psychology of Boise State University. It is indisputable that Arnold Beverly made each of his confessions voluntarily. Arnold Beverly’s confessions are corroborated by the eye witness testimony of both the prosecution and the defense witnesses together with many other facts and anomalies in the record. 

687. Arnold Beverly states that he was wearing a green army jacket when he shot Police Officer Faulkner. The Police Property Records show that the Petitioner was wearing a red and blue quilt waist-length jacket (Property Receipt 854920). William Cook was wearing a dark blue nehru style coat with silver colored buttons (Property Receipt 854919). William Singletary identifies the person who shot Police Officer Faulkner as someone who was wearing a long Army overcoat (8/11/95; 235). Albert Magliton wrongly described the Petitioner as wearing a green army field jacket to a defense investigator,  in 1995. Two police officers, James Forbes and Steve Trombetta , both erroneously reported in their initial witness statements on 9th December 1981 that the Petitioner was wearing a green jacket  and a green army jacket respectively. In his witness statement dated 12/16/81, Police Officer Forbes continued to claim that, on his arrival at the scene, he saw a black male (purportedly the Petitioner) sitting at the curb who was wearing a green army jacket. In his second interview on 12/17/81, Police Officer Trombetta again suggests that the Petitioner was wearing a  green army jacket. Michael Scanlon described the driver of the Volkswagen as wearing a green army coat (6/25/82; 8.26), but he was clearly confused about who shot the police officer. In his statement dated 12/12/81, Michael Scanlon said on Page 5: "The next thing I know, I saw the officer laying there, then one of the males was standing over the officer. I don't know which one it was. Then I saw two or three flashes and heard shots." When Michael Scanlon was asked to identify the Petitioner when he was in the back of the police wagon, he said that he thought that the man whom he saw was the man who was driving the Volkswagen (and therefore not the person who shot Police Officer Faulkner) (6/25/82; 8.46).

688. In fact, there is no green army jacket or coat in the evidence. Moreover, since Police Officer Forbes and Police Officer Trombetta specifically report seeing someone with a green army jacket on the scene whom they at least implicitly identify as the shooter, this means not only was there someone, the shooter, on the scene wearing a green army jacket and that this was not either the Petitioner or William Cook, but also that those police officers were there when Police Officer Faulkner was shot or, at the very least, that they saw the shooter and knew that he was the shooter.

689. Cynthia White (6/21/82; 4.93) and Michael Scanlon (6/25/82; 8.6) say that they saw the person who shot Police Officer Faulkner come across the street from the north of Locust where the parking lot is and shoot Police Officer Faulkner. Michael Scanlon did not identify the Petitioner as the man who had shot Police Officer Faulkner when he was asked to identify the Petitioner in the back of the police wagon (6/25/82; 8.46). At trial, Albert Magilton said that, shortly before the shooting, he saw a man run from the parking lot across the street (6/25/82; 8.76). At the Suppression hearing, Albert Magilton said that he looked away when the man who came from the parking lot was half way across Locust, because the cars started honking and he was stuck in the traffic (6/2/82; 2.109). William Singletary says that, shortly before the shooting, there were two men standing around in the parking lot, but he did not know where they went (8/11/95; 283). Arnold Beverly says that he was standing at the speed line entrance at the north east corner of Locust and 13th at the parking lot and that he ran across Locust and shot Police Officer Faulkner in the face at close range as Faulkner lay sprawled on his back after having been wounded by another shooter. The Petitioner was parked on 13th Street, in the cab he had been driving that night, opposite the door of Whispers nightclub,  26-50 feet north of Locust Street, when Police Officer Faulkner was shot (Tr. 6/29/82:72, 89; Frank Allen IIR, 12/9/81).39  The cab was found still in the same position the next day (Frank Allen IIR, 12/9/81). 

690. Arnold Beverly states that he and at least one other man was involved in the shooting of Police Officer Faulkner and that he ran away. William Cook also says that Ken “Poppi” Freeman fled the scene. Veronica Jones says that she saw two men running away (10/1/96; 21). Dessie Hightower states that he saw someone running away towards 12th Street (6/28/82; 126; 8/3/95; 22, 81). William Singletary states that he saw someone running away (8/11/95; 302). Deborah Kordansky states that she saw someone running from the scene after the shooting (8/3/95; 238). Robert Chobert initially stated to the police that he saw someone fleeing from the scene (6/19/82; 246). During the course of giving his evidence at the suppression hearing, Inspector Giordano said a white cab driver stated that "the man that shot the policeman ran away, and he was a MOVE member." (6/1/82; 70). The  white cab driver to whom Inspector Giordano was referring was Robert Chobert. In 1997, the Petitioner obtained an affidavit from Marcus Cannon, who stated that he was present at 13th and Locust during the shooting of Faulkner. Immediately after the shooting, Marcus Cannon saw a black male fleeing the scene (6/30/97; 124). The Court refused to allow Mr Cannon to be called as a witness at the PCRA hearing (6/30/97; 127).

691. These eyewitnesses were not the only people who believed that night that the person who shot Police Officer Faulkner had fled the scene. The police radio transcript makes clear that no police officer at the scene reported to central division that a suspect with a weapon had been found until some 14 minutes after Police Officer Shoemaker and Police Officer Forbes arrived at the scene. In the meantime, there were radio enquiries and flashes that the suspects had fled with the officer's gun.

692. Arnold Beverly’s description of how Police Officer Faulkner fell on his knee on the sidewalk after he was initially shot is confirmed by the finding in the post mortem report that there was a  2-inch wide, 3/4-inch high superficial red-brown skin denudation in the bottom center of Police Officer Faulkner’s left knee. At trial, Dr Hoyer, the Assistant Medical Examiner, confirmed that this type of injury was consistent with Police Officer Faulkner falling on his left knee (6/25/82; 181). 

693. In December 1981, there were at least three on-going FBI investigations of center city police corruption (Donald Hersing, Affidavit 10th May 1999, Para. 6). These investigations ultimately led to indictments and convictions of some thirty police officers, including the commander of the Central Division, John DeBenedetto, and the Deputy Commissioner of the Police Force, John Martin. In addition, James Carlini, the Head of Homicide, was named as an unindicted co-conspirator.

694. Also indicted was Alphonso Giordano (who pleaded guilty), the police inspector who was the ranking officer supervising the investigation at the scene of the shooting of Officer Faulkner. Hersing specifically identifies Giordano as a corrupt officer in his affidavit. Giordano was a central witness against the Petitioner at his preliminary hearing and bail hearing. Giordano was the police officer who took Robert Chobert to the police car in which the Petitioner was being held at the scene and asked him if he could identify the Petitioner as the person who had shot Police Officer Faulkner (6/2/82: 2.73). 

695. Giordano also fabricated a false story that, in the back of the police wagon, the Petitioner had confessed to killing Police Officer Faulkner and that he dropped the gun beside a car (6/1/82; 70). Although Judge Sabo ruled at the suppression hearing that Giordano’s testimony about the alleged confession was admissible evidence (6/4/82; 4.109), Giordano was never called as a witness at the Petitioner’s trial. He retired from the Police Department the first business day after the Petitioner was convicted.

696. It is far from unheard of that police officers or witnesses against police would be the subject of “hits” in Philadelphia in the 1980's. Bertram Schlein, a witness who testified against Central Division Chief John DeBenedetto, was murdered in 1983.  A former police officer and reported associate of Giordano, Kenneth Schwartz, was reportedly a suspect in Schlein’s death.  During the prosecution of “Five Squad” narcotics officers for corruption in the 1980-84 time period, a federal prosecutor alleged that Philadelphia police officers had plotted to kill a witness in a federal tax-evasion case against an officer.  In that same prosecution, a witness testified that he feared for his life after he was told that a “Five Squad” officer who was cooperating with the FBI had been killed in his home. Other police officers were killed in the early 1980’s under circumstances suggesting assassination. The last Philadelphia officer to have been killed before P. O. Faulkner was James Mason, who was shot by a sniper in May 1981.  The next officer to be murdered after Daniel Faulkner was Thomas Trench, who was shot at close range in his police car with the window open in May 1985, likely by someone he knew. At the present time, a former police officer turned mob hit man, Ronald Previte, has been testifying as a government informant in a case dealing with gangland killings. Previte boasted that he “learned more about being a crook” during the ten years he spent with the Philadelphia Police Department than any other time in his life. 

697. In the early 1980's, beat cops in Philadelphia were used for the important job of tracking the businesses which the police were extorting through the use of the Police Department’s No. 75-48 report form which required a headcount of after-hours clubs patrons. These headcounts could not and did not have a law enforcement purpose. The purpose of the headcounts was to see how much graft should be extorted from the extorted clubs. Police Officers Wakshul and Trombetta were two of the first officers on the scene. They were the police officers who were officially dispatched to provide Police Officer Faulkner with his requested wagon. In his IIR dated 12/9/81, Police Officer Trombetta stated that they were about to carry out a second club check when they answered the call to provide Police Officer Faulkner with a wagon. Police Officer Sobolowski, who was another of the first officers to arrive on the scene, testified at trial that he had just finished a club check at 3.30 am. (6/19/82; 183).

698. Police Officer Shoemaker used to smoke “weed” (marijuana) at the newsstand run by William Cook and Kenneth “Poppi” Freeman at 16th and Chestnut (William Cook’s Affidavit, dated 04/29/01). Police Officer Shoemaker and Police Officer Forbes claimed that they were the first two police officers to arrive on the scene after Police Officer Faulkner was shot.

699. Arnold Beverly’s account is corroborated by how quickly other police officers arrived on the scene after Police Officer Faulkner was shot. The transcript of the police radio tape records that Police Office Faulkner's call begins at 3:51:08, that at 3:52:27 Police Officers Wakshul and Trombetta report information from a passerby of officers shot, and that Police Officers Forbes and Shoemaker, apparently the first police officers on the scene, report from the location at 3:52:36. 

700. At the trial, Police Officer Hefter stated that, when he arrived on the scene, Police Officer Shoemaker was just standing over Police Officer Faulkner, and he was doing nothing to help him (6/21/82; 4.13). Police Officer Hefter did not know what Police Officer Shoemaker was doing (6/21/82; 4.14). As far as Police Officer Hefter was concerned, he was the first police officer to try and assist Police Officer Faulkner (6/21/82; 4.14). Police Officer Faulkner was not pronounced dead until over an hour after the shooting, at about 5:00 a.m. in Jefferson Hospital.

701. Jefferson Hospital is only a few blocks away from the scene of this shooting. Yet, at no stage, were paramedics, an ambulance or any other medical assistance called to the scene. 

702. In 1997, the Petitioner obtained an affidavit from Marcus Cannon, who stated that he was present on 13th Street north of Locust during the shooting of Faulkner. Immediately after hearing gunshots, Marcus Cannon saw two white men who had appeared to him to be street people, run towards the scene pulling guns (6/30/97; 124).The court refused to allow Mr Cannon to be called as a witness at the PCRA hearing (6/30/97; 127). This corroborates Arnold Beverly’s evidence that there were two undercover officers standing on the west side of 13th Street, north of Locust just before he shot Police Officer Faulkner. Michael Scanlon also observed two people standing in this position (6/25/82; 8.30).

703. Robert Chobert has described a police officer running from the parking lot with his gun drawn immediately after the shooting (6/12/82; 267). This corroborates Beverly’s evidence that there was a uniformed police officer sitting in a corner of the parking lot on the north west corner of Locust and 13th Street.

704. All of this evidence confirms William Singletary's evidence that, even though the police cars arrived within seconds, there were other officers already on the scene, that they came from the parking lots and they disappeared when the uniformed officers arrived (8/11/95; 237, 292).

705. The limited scientific and physical evidence which is available is much more consistent with Arnold Beverly’s confessions than it is with the prosecution’s case that it was the Petitioner who shot Police Officer Faulkner. Arnold Beverly says that he approached Police Officer Faulkner from very much the same direction as the prosecution witnesses contend that the person who shot Police Officer Faulkner did. But Arnold Beverly says that at least one other person was involved in the shooting and that bullets were flying about. This is consistent with the physical evidence of the bullets found in and about and to the west of the doorway to 1234 Locust and the evidence of the number of bullets which were fired at the scene. This is also consistent with the forensic evidence that Police Officer Faulkner was shot in the left side of the upper back at a distance of about twelve inches (6/26/82; 18) and probably from a distance of between six and nine inches (6/26/82; 46).  

706. Arnold Beverly’s confession is also consistent with an otherwise inexplicable feature of the prosecution case at the trial, namely why it was that none of the prosecution eye witnesses ever claimed to have seen Police Officer Faulkner shoot the Petitioner. Cynthia White did not (6/21/82; 4.104). Robert Chobert did not see Police Officer Faulkner shoot the Petitioner (6/19/82; 267). Michael Scanlon did not see Police Officer Faulkner shoot his assailant (6/25/82; 8.47-8.48). Albert Magilton did not even see the police officer, let alone anyone shooting the police officer (6/25/82; 8.88-8.89; 8.95).

707. Arnold Beverly’s account of how the Petitioner was shot by another police officer who subsequently arrived on the scene is corroborated by an entry in the contemporaneous Medical Examiner’s Log recording a statement which was made by Sergeant Westerman, a homicide detective, at about 9:00 am on December 9, 1981, an hour after he came on duty. 

708. Stefan Makuch, an investigator in the Medical Examiner’s Office, telephoned the Homicide Office to find out about Police Officer Faulkner’s shooting. Sergeant Westerman consulted the other officers in the Office before responding. Stefan Makuch recorded that Sergeant Westerman then told him, amongst other things, that “The Assailant himself was shot subsequently by arriving police reinforcements.” 

709. Although, at an in camera hearing during the course of the trial on 28th June 1982, Sergeant Westerman denied that he had said by whom the Petitioner was shot (6/28/82; 18-19), this evidence plainly suggests that the general belief in the Homicide Office some five hours after the shooting was that the Petitioner had been shot, as Arnold Beverly now confirms, by a police officer arriving on the scene immediately after the shooting. This evidence was excluded by the trial court from the original trial in an in camera session. Arnold Beverly could not have been aware that this evidence existed at the time when he made his confessions.
710. Arnold Beverly’s evidence also provides an explanation for some of the hitherto unexplained and, indeed, inexplicable parts of the prosecution case which was presented at the trial. One of the most glaring shortcomings in the original prosecution case is the absence of any remotely credible motive for the Petitioner to shoot Police Officer Faulkner. It is completely inconceivable that someone like the Petitioner, a rising star of American radio journalism and black politics with no previous convictions of any kind, should risk throwing away everything and destroying his whole life by an appalling act of this nature. The fact that his brother was being arrested by a police officer cannot possibly explain why the Petitioner should run across the road and "execute" this police officer in the way in which the prosecution allege. Even if, contrary to the prosecution case, Police Officer Faulkner was assaulting the Petitioner's brother, this cannot possibly explain why the Petitioner should behave in the way in which the prosecution contend that he did. 

711. On the other hand, by his own admission, Arnold Beverly plainly had the clearest possible motive for shooting Police Officer Faulkner. 

712. There is no tenable explanation for why the police should have chosen not to take swabs of the Petitioner’s hands that night to carry out tests to establish whether or not the Petitioner had fired a gun unless they already knew that he had not shot Police Officer Faulkner. Similar considerations apply to the failure to take swabs from Police Officer Faulkner. Trace evidence would have been available on the Petitioner for about four hours and on Police Officer Faulkner  for about a day (6/26/82; 55). The explanation offered by Detective Thomas at trial as to why these tests were not carried out was that he had wished to carry out this test on Police Officer Faulkner, but he was told by one of the people from Mobile Crime Detection Unit that they did not have any of the kits (6/29/82; 51-52).

713. Similarly, no trace of Police Officer Faulkner's blood was ever identified on the Petitioner's trousers or other clothing.  No tests appear to have been carried out, even though the Petitioner allegedly  "blew out Faulkner's brains" as he was standing over him. Dr Hoyer's evidence at trial was that Police Officer Faulkner was shot in the face from a distance of less than 20 inches. (6/25/82; 8.166) 

714. In marked contrast, however, tests for blood were carried out on the seat covers of the driver's and passenger's seats of the Volkswagen and even the sweepings from the left side floor and right side floor were tested for blood (6/26/82; 83-84). Traces of blood were found on the right front fender of the Volkswagen five inches from the hood and one foot eleven inches from the right front door. The blood type of this blood was never determined (6/26/82; 83 - 84). For his part, Arnold Beverly says that he himself was shot during this incident and his blood may well have been at the scene.  

715. No tests were carried out to seek to establish if one of the bullets or the bullet fragments which were found at the scene was the bullet or part of the bullet which had passed through Police Officer Faulkner's body. 

716. The police failed to secure the scene to carry out a full and proper forensic evaluation. At about 8.30 am. on 9th December 1981, Linn Washington, a journalist, went to 13th and Locust, having heard the news of the shooting on the radio (Linn Washington Affidavit ). There were no police on the scene at all. No barriers were in place to prevent members of the public walking up and down on the sidewalk where the shooting had taken place. There was blood on the sidewalk. William Cook’s Volkswagen was still present, unattended and unsecured. Lynn Washington was able to peer  into the Volkswagen. He noticed blood behind the front seat in the footwell for the back seat. This corroborates William Cook’s evidence that he got back into the Volkswagen to look for his documents after he had been struck by Police Officer Faulkner and was bleeding and is in itself corroborated by the fact that blood was found on William Cook’s coat, shirt and sweat shirt (Property Receipt 854919).  At about 4 am. on 9th December 1981, Frank Allen, the owner of the cab which the Petitioner had been driving the previous night, went to 13th and Locust and found his cab parked about 50 feet north of Locust. He went to 13th and Locust, because he had been told by another cab driver that he had found the cab at 13th and Locust, that it was running, that he had taken the key out of the ignition and put it under the seat and locked the cab up (Frank Allen IIR, 12/9/81).

 717. No reasonable explanation has ever been offered for why Police Officer Faulkner was on his own when he approached William Cook’s car and why his partner was not with him. At the trial, the District Attorney specifically asked Police Officer Shoemaker whether it was the police's practice to particularly back up cars in the area of 13th and Locust. Police Officer Shoemaker said "Yes", but he was not allowed to answer the District Attorney's next question: "Tell the jury why you back them up at 13th and Locust at 3.51 am in the morning?" (6/19/82; 133)

718. Whilst Police Officer Shoemaker and Forbes were the only police officers on the scene and Shoemaker was supposedly tending to Faulkner, Police Officer Forbes did not bother to frisk William Cook. Rather, Police Officer Forbes put away his gun and took his eyes off William Cook whilst he allegedly retrieved the Petitioner and Police Officer Faulkner's gun (6/19/82; 162-166). 

719. Arnold Beverly's evidence also explains why Police Officer Faulkner would seem to have had a camera with him, at least earlier in the day (8/1/95; 41) and why there is no evidence of what happened to it or the film. Subsequent to Police Officer Faulkner’s death, George E. Sherwood, a Special Agent with the FBI authorized a request for retrieval of Police Officer Faulkner’s military records from the Federal Records Center in St. Louis. In 1981-1982, several Philadelphia police officers were FBI confidential sources.

720. In an interview printed in the Philadelphia Inquirer on 12/20/81, Police Officer Faulkner’s widow, Maureen Faulkner said that, on the night when Police Officer Faulkner was killed, she and her husband had wanted to see a show in the Center City, but Police Officer Faulkner was unable to get the night off. Maureen Faulkner also said that, on the night when Police Officer Faulkner was killed, he was not wearing a bullet proof vest. She said that Police Officer Faulkner usually went to work in civilian clothes and put on his bullet proof vest and uniform in the police station, but that night he went to work in his uniform and without putting on a bullet proof vest: “I could count on one hand how many times I saw Danny in uniform because he always got dressed at work. When he was shot, the vest was at work in his locker.”

721. There is no tenable explanation as to why Arnold Beverly should be prepared to volunteer the confessions which he has made unless he was the person who shot Police Officer Faulkner. It is inconceivable that Arnold Beverly would have stated that he had identified three police officers in the immediate vicinity before he started to approach Police Officer Faulkner and that he believed that the police officers who were on the scene would be there to help him unless his evidence was true and he is the real killer. In any event, there is no other explanation for how, in its details,  Arnold Beverly's account of what happened finds such close corroboration with so much of the evidence in this case which Arnold Beverly could not possibly have known about. The further evidence of Arnold Beverly, William Cook and the Petitioner together with the evidence of Donald Hersing, William Singletary, Linn Washington, Marcus Cannon turns this case upside down. It entirely changes the whole complexion of the case which was presented to the original jury and at the PCRA hearing. Faced with this evidence and, in particular, Arnold Beverly’s confessions and the evidence of the Petitioner and William Cook, it would have been impossible for the original jury to conclude that it was the Petitioner and not Arnold Beverly who shot Police Officer Faulkner. Moreover, Arnold Beverly’s confessions and the evidence of the Petitioner and William Cook suggest that this entire investigation was corrupt. 

722. This further evidence touches every aspect of the original prosecution case which was presented at the original trial. This breaks down into essentially six different categories of evidence:

(A) 
First, there was the identification evidence, the most significant of which was of two alleged eye-witnesses, Cynthia White and Robert Chobert, who identified the Petitioner as the person who shot and killed Police Officer Faulkner.

(B) 
Secondly, the prosecution relied upon purported ballistic evidence to support its contention that the bullet with which Police Officer Faulkner was shot could have come from the Petitioner's gun.

(C) 
Thirdly, the prosecution relied upon the fact the Petitioner was found with a gunshot wound at the scene. In the absence of any evidence to show that the Petitioner had been shot by anyone else, the only reasonable implication to draw was that the Petitioner had been shot by Police Officer Faulkner.

(D) 
Fourthly, the prosecution relied upon purported ballistic evidence to support its contention that the bullet with which the Petitioner was shot came from Police Officer Faulkner’s gun.

(E) 
Fifthly, the prosecution relied upon an alleged confession at the hospital.

(F) 
Sixthly, the prosecution relied upon the absence of any evidence to support any alternative scenario of how Police Officer was shot if it was not the Petitioner who shot him. The prosecution case at the original trial was constructed on the basis that Police Officer Faulkner could only have been shot by one of only two people, the Petitioner or his brother, and that it was not William Cook. Indeed, the idea that Police Officer Faulkner might have been shot by some other mystery third person was openly mocked by the Assistant District Attorney.  

723. Arnold Beverly’s confessions and the Petitioner and William Cook’s evidence is the final nail in the coffin of Cynthia White and Robert Chobert’s already heavily discredited identification evidence.

724. The further evidence does not only specifically contradict the evidence of these witnesses of what they allegedly saw. It does much more than that:

725. Arnold Beverly’s confessions provides an explanation for Cynthia White’s witness testimony which describes the Petitioner crossing Locust from the parking lot. The real killer did cross Locust from in front of the parking lot and shoot Police Officer Faulkner.  If she witnessed this incident at all, the only substantive lie which Cynthia White had to tell was to say that the killer was the Petitioner.

726. The further evidence also provides the context in which these witness would have been put under pressure and succumbed to fabricating evidence which implicated the Petitioner. If some of these police officers were complicit in Police Officer Faulkner’s murder, and if this entire investigation was corrupt, the last thing which the police would have stooped from is pressurizing these vulnerable witnesses into fabricating evidence which implicated the Petitioner. In addition, the further evidence corroborates the mass of testimony from defense witnesses about the unlawful pressure to which they were subjected by the police and the corrupt nature of the original investigation and prosecution.

727. On a proper analysis, the available scientific evidence is more consistent with Arnold Beverly’s confessions that it was he who shot Police Officer Faulkner than it is with the prosecution case that it was the Petitioner.

728. The further evidence together with Stefan Makuch’s note in the contemporaneous Medical Examiner’s Log of what Sergeant Westerman told him some five hours after the shooting provides the missing explanation for how it was that the Petitioner came to be found shot at the scene if he had not been shot by Police Officer Faulkner. 

729. The further evidence completely neutralizes the purported ballistic evidence with which the prosecution sought to demonstrate that the bullet with which the Petitioner was shot had come from Police Officer Faulkner’s gun.

730. The further evidence also undermines the integrity of whole prosecution case as presented at trial. If Arnold Beverly’s evidence is correct, it means that at least some of Police Officer Faulkner’s colleagues were complicit in his murder. If another  police officer and not Police Officer Faulkner shot the Petitioner, then it means that at least one police officer and more likely all of those who were first on the scene have lied about what happened as they first arrived on the scene. It also means that all of those prosecution witnesses who gave evidence about the Petitioner's alleged confession at the Hospital have fabricated their evidence.   

731. Last but not least, there is at last completely compelling evidence that it was someone else other than the Petitioner who shot Police Officer Faulkner. Although William Singletary said in his deposition that Police Officer Faulkner had been shot by someone other than the Petitioner, his was a lone voice. It is hard to conceive of what more compelling evidence could ever have to come to light than the series of open and entirely voluntary confessions which Arnold Beverly, the killer himself, has now made.

732. Even without the further evidence which is now available, on a careful analysis, the purported ballistic evidence upon which the prosecution relied at the original trial did little to assist the prosecution case against the Petitioner. 

733. At the trial, Mr Paul, the prosecution ballistics expert, said that it was impossible to say whether or not the bullet found in Police Officer Faulkner had come from the Petitioner's gun: the most he could say is that it could have come from a .38 caliber gun with the Charter Arms type of rifling. (6/23/82; 111), but it could also have come from multiples of millions of other weapons (6/23/82; 169). 

734. At the trial, Anthony J. Paul, the prosecution’s ballistics expert, said that there was no doubt  in his mind that the bullet  found in the Petitioner had come from Police Officer Faulkner's gun (6/23/82; 168). 

735. However, the medical and other evidence establishes beyond doubt that Police Officer Faulkner could not have shot the Petitioner.

736. The bullet with which the Petitioner was shot entered the Petitioner's upper chest and came to rest in his right lower back (6/23/82; 6.6 - 6.8).The entrance wound was just below the Petitioner's right nipple, around the sixth or seventh thoracic vertebrae, and it came to rest in his lower back, around the twelfth thoracic vertebra (6/28/82; 65-66). The bullet had not struck any bone (67). In other words, the trajectory of this bullet was downwards. 

737. To the extent that Dr Tomosa, the prosecution criminalist is to be relied upon, he gave evidence to the effect that the traces of lead on the Petitioner's jacket showed that he was shot from a distance of about 12 inches (6/26/82; 32). 

738. If the prosecution witnesses are to be believed, Police Officer Faulkner was shot in the face  after he had been shot in the back, and after he had fallen to the ground, by a gunman who was standing over him. None of them suggest that Police Officer Faulkner could have shot the Petitioner whilst he was still standing, let alone whilst he was standing in a position from where he could fire downwards into the Petitioner's chest or from such close range. According to the prosecution’s alleged eye-witnesses, Police Officer Faulkner was shot in the back whilst he was dealing with William Cook. He did not have his gun out. After he was shot in the back, he fell to the ground.

739.  Police Officer Faulkner could not have shot the Petitioner from this prone position. The trajectory of the bullet which was found in the Petitioner was from his upper chest to his lower back. The Petitioner would have had to have been doing handstands for Police Officer Faulkner to have shot him in this way from a prone position.  

740. In any event, as a matter of common sense, the prosecution’s scenario of how Petitioner supposedly shot the police officer does not add up. It is inconceivable that, if someone were standing over Police Officer Faulkner to execute him by shooting him in the face, the assailant would have allowed the police officer time to draw his weapon, bring it round and hold it vertically above himself as he lay there on the ground and then fire it into the assailant's chest from a distance of just twelve inches. Even if the assailant's own hand pointing his own gun had not been in the way, the assailant would have shot Police Officer Faulkner before he could even have begun to have done anything of this sort. None of the alleged eye-witnesses describe the officer making any such movement. 

741. Moreover, if the assailant fired first into the police officer's face, Police Officer Faulkner would have been immediately completely disabled (6/25/82; 178). Police Officer Faulkner could not have shot the assailant after that first shot in his face. On the other hand, if Police Officer Faulkner shot first, the force of his shot would probably have stopped the assailant in his tracks. Police Officer Faulkner would probably have had the opportunity to fire more than one shot before the assailant recovered, if he was able to recover at all.

742. None of the prosecution’s alleged eye witnesses claims to have seen Police Officer Faulkner shoot the Petitioner.  


743. Mr Paul's expert opinion is now directly challenged by Arnold Beverly's eye-witness testimony as well William Singletary's, the Petitioner’s and William Cook’s evidence. 

744. In short, either Anthony J. Paul's expert evidence is wrong, or the Petitioner was shot by another police officer using Police Officer Faulkner's gun, or the gun which Mr. Paul was provided as being Police Officer Faulkner's gun was not Police Officer Faulkner's gun. The poor condition of the gun, as described in Mr. Paul’s firearms examiner report, casts doubt on its being Officer Faulkner’s.

745. The evidence relating to the alleged seizure of Police Officer Faulkner's gun and the Petitioner's gun at the scene has always been highly suspect. 

746. According to the prosecution case, Police Officer Shoemaker and Police Office Forbes were the first police officers on the scene (6/19/82; 166). They claim that they found the Petitioner sitting on the sidewalk with his weapon lying inches away. Police Officer Shoemaker claims that the Petitioner reached for his gun, that he kicked the Petitioner in the throat and that he kicked the Petitioner's gun away, a distance of about a six inches or a foot. He then told Police Officer Forbes to watch the Petitioner whilst he went to assist Police Officer Faulkner (6/19/82; 116-117; 145).

747. Police Officer Forbes claims that he picked up two guns ( a .38 caliber Charter Arms Revolver and a .38 caliber Smith & Wesson, the Petitioner's and Police Officer Faulkner's guns respectively) which he claims to have found within feet of the Petitioner almost immediately after arriving on the scene (6/19/82; 154; 162-163).

748. At the Suppression Hearing, however, Police Officer Forbes said that, when he picked up the two-inch barrel revolver, it was only a foot away from the Petitioner (6/2/82; 2.4), that he did not see Police Officer Shoemaker kick the Petitioner or his revolver (2.5), that the Petitioner was sitting on the curb of the street in front of the Volkswagen and that Police Officer Faulkner's body was two or three feet behind him (2.13). At the Suppression Hearing, Police Officer Forbes also said that he found the four-inch barrel revolver about 5 or 6 feet away from the bottom of the body of Police Officer Faulkner (6/2/82; 2.7). 

749. Both Police Officer Shoemaker's evidence at trial and Police Officer Forbes' evidence at the suppression hearing are contradicted by the contemporaneous evidence. The police radio transcript makes it clear that no police officer at the scene reported to central division that a suspect with a weapon had been found until some 14 minutes after Police Officer Shoemaker and Police Officer Forbes arrived at the scene, despite radio enquiries and flashes that the suspects had fled with the officer's gun.

750. Moreover, Inspector Giordano, the ranking officer on the scene, falsely claimed that, whilst the Petitioner was in the police wagon, the Petitioner had confessed to killing Police Officer Faulkner and that he dropped the gun beside a car (6/1/82; 70). It is inconceivable that, as the Ranking Officer at the scene, Inspector Giordano would not have been immediately informed that the suspect's gun was already in the police's possession. He would certainly have been informed before he was taken to see the “suspect” himself.

751. Dessie Hightower says that, when the police were carrying Police Officer Faulkner to the police wagon, his gun was still in his holster (6/28/82; 128)

752. In his police interview on 22nd March, 1982, Albert Magilton stated that the police were looking for a gun later, just before they attempted to handcuff a black male by the Volkswagen. 

753. Police Officer Forbes did not hand in these guns to the crime laboratory until 5:55 am, a full two hours after he claimed that he had recovered them (8/2/95; 124). In the meantime, Police Officer Forbes went to the Roundhouse and made a witness statement timed at 5:25 am. on 12/9/81 (Forbes IIR, 12/9/81). 

754. At the trial, Police Officer Forbes claimed that the five spent casings which had been found in the Charter Arms revolver which he claimed that he had found at the scene had been four Winchester .38 caliber +P’s and one Smith  & Wesson. The Firearms Identification Unit Report dated 1/5/82 records that the casings which were removed from the Charter Arms revolver were four Federal fired cartridge cases, caliber .38 Special and  a Smith & Wesson fired cartridge case, caliber .38 Special.

755. This evidence must now of course be considered in the light of William Singletary's evidence, Arnold Beverly's evidence and the rest of the further evidence which establishes that the Petitioner did not shot Police Officer Faulkner at all. It also must be considered in the light of William Cook’s evidence that, after the incident, he kicked the gun which he saw on the sidewalk under the Volkswagen, and Linn Washington’s evidence that when he arrived on the crime scene several hours later the Volkswagen was still parked there, no police were present, and the scene was entirely uncontrolled.

756. On the Commonwealth’s case, a total of six bullets were fired at the scene. On the Commonwealth’s case, Police Officer Faulkner fired one bullet which was recovered from the Petitioner’s body. On the Commonwealth’s case, the Petitioner fired five bullets. The Commonwealth’s case is that the Petitioner ran out of a parking lot from the opposite side of the street, as Officer Faulkner attempted to subdue and handcuff Mr Cook.  According to the Commonwealth, Petitioner ran towards Officer Faulkner with a gun drawn and shot Police Officer Faulkner, striking him in the back; the Petitioner then stood over the fallen officer and shot him directly in the face as the officer lay on his back; the bullet struck the officer between the eyes and entered his brain; three other bullets were then discharged from his .38 caliber gun. 

757. The bullets and bullet fragments which were found do not fit this scenario. In addition, bullets, bullet fragments and other evidence which should have been found if this scenario is correct were not found. 

758. Of the four shots which are alleged to have been fired at Police Officer Faulkner at close range whilst he was supine on the sidewalk, three missed him. If these three bullets were fired into the sidewalk near his prone body, the bullets would have fragmented. In addition, they would have inevitably left evidence of their impacts in the form of marks, damage to the pavement and possibly pavement fragments. Yet, no bullets or bullet fragments or impact sites were identified on the sidewalk in vicinity of Police Officer Faulkner’s head or body. Nor were any bullet fragments or fragments from the sidewalk identified on Police Officer Faulkner’s clothing, head or body. 

759. At trial, Police Officer Land said that he found various bullets and bullet parts in and about the doorway of 1234 Locust (6/19/82; 70-72). He found a copper jacket 9 feet to the west of the east property line of 1234 Locust. He found traces of lead residue three feet west of the doorway of 1234 Locust. This was subsequently confirmed to be lead residue by a lead residue wipe test (6/26/82; 35). He found a hole in the westerly door of 1234 Locust from which a lead projectile was taken. He found a lead fragment in the vestibule inside 1234 Locust, six feet eight inches from the west wall of  this vestibule. A piece of glass in the upper right portion of the door was broken. He found lead fragments three feet west of the front door of 1234 Locust.

760. Even if the copper jacket which was found 9 feet to the west of the east property line of 1234 Locust can be accounted for on the basis that it was part of the bullet which entered Police Officer Faulkner’s back and exited his neck, this still leaves the evidence of the three separate bullets which were found in or about the doorway of 1234 Locust to be accounted for. They cannot be the same bullets. 

761.  This means that if the prosecution scenario is combined with the physical evidence which was found at the scene and the evidence contained in the postmortem report, there were more bullets fired than can be explained by  the prosecution case against the Petitioner. On this basis, eight  bullets were fired  at Officer Faulkner: one which was recovered from the officer’s head wound, one which entered Police Officer Faulkner’s back and exited his neck, three which were fired into the sidewalk near Police Officer Faulkner’s head or  body, and three which were fired towards the area around the front door of 1234 Locust. However, Petitioner’s 5-chambered revolver could only hold five bullets.

762. Moreover, other  evidence suggests that, on the prosecution case, at least one more bullet must have been fired at the scene by a person or persons other than Police Officer Faulkner.

763. There were three holes identified in Police Officer Faulkner’s jacket (Memorandum from the Laboratory Division, Criminalistics Unit, to Homicide Division dated 1/7/82 containing the results of examinations and analyses on the evidence described in various property receipts, including Property Receipt #854917). Three holes are identified in Police Officer Faulkner’s jacket. Hole “A” is an entrance hole in the center back of the jacket 19 cm. down from the collar seam. Hole “C” is an entrance hole at the right front shoulder area, through the collar and fabric of the jacket, but not completely through the garment. Hole “B” is an exit hole at the upper right back collar area, through the collar and fabric of the jacket but not completely through the garment. 

764. Hole “C” and Hole “B” are the entrance and exit holes respectively for yet another bullet which entered Hole “C” at the right front shoulder area, traveled on inside of the lining of the jacket under the outer fabric and exited upper right back collar area at Hole “B”.

765. The gun identified as the Petitioner’s and allegedly recovered at the scene of the 9th December, 1981 shooting only  has five chambers, thus it could not have fired more than five shots.  The fact that more than five bullets  were fired at the scene by a person or  persons other than Police Officer Faulkner means that more than one person was involved in the shooting of Police Officer Faulkner. If more than one person was involved in the shooting of Police Officer Faulkner, this completely destroys the whole prosecution scenario of how and why  the Petitioner supposedly  shot Police Officer Faulkner. However, it is completely consistent with Arnold Beverly’s account of how he and at least one other person were involved in the shooting.  

 766. The eye witness evidence upon which the prosecution sought to rely has been deeply unsatisfactory from the outset. 

767.  Cynthia White and Robert Chobert were the prosecution's principal alleged eye-witnesses.  

768. Michael Scanlon did not identify the Petitioner as the person whom he saw shoot Police Officer Faulkner when he was subsequently asked to identify the Petitioner as he lay in the back of the police wagon (6/25/82; 8.46). 

769. When Albert Magilton turned round to look after hearing the first shot, he did not see the police officer and he did not see anyone shooting the police officer (6/25/82; 8.88-8.89; 8.95).

770. The vivid description which Michael Scanlon has given of what he claims to have seen has always sat rather unhappily with Albert Magilton's account of turning round after the first shot and not seeing the police officer, let alone anyone shooting the police officer. It has always been difficult to explain how Robert Chobert and Michael Scanlon can have seen precisely what they claimed to have seen in view of the fact that they were both sitting in their respective vehicles and, from where they were allegedly  sitting, Police Officer Faulkner's police car and the Volkswagen must have at least in part obscured their view. However, it is particularly difficult to understand how Michael Scanlon could have seen that Police Officer Faulkner had been shot in the face and the police officer's body jerk as he was shot in the face,  when the police officer was lying down and Michael Scanlon's view of the officer would necessarily have been obscured by the police car (6/25/82; 8.8), and when Albert Magilton, if his evidence is accurate, did not see any of this, even though he was better placed to do so, since he was crossing Locust at the junction with 13th Street in front of Michael Scanlon's car. 

771. The figure whom Albert Magilton saw in the area of the parking lot and starting to cross Locust was walking. This figure was not doing anything to cause Albert Magilton to turn round to see what he was going to do next, or to pay any particular attention to him, because Albert Magilton carried on crossing the road (6/25/82; 8.87). This figure was about 75 - 80 feet away (6/26/82; 8.100) from Albert Magilton and it was nearly 4:00 am. At best, Albert Magilton could only have got a very passing impression of this figure. In 1995, Albert Magilton wrongly described the Petitioner as wearing a green army field jacket to a defense investigator. Yet, this is precisely what Arnold Beverly says that he was wearing. In the interview with the Defense Investigator in 1995, Albert Magilton also admitted that, in December 1981, he had a cousin who was a police officer and that he had an uncle who had been a Chief Inspector in Homicide.

772. At the Suppression Hearing, Albert Magilton said that the man whom he saw sitting on the curb who was arrested and handcuffed was slouched against the rear fender of the Volkswagen with his feet facing the wall (6/1/82; 2.102-2.103). None of the other prosecution witnesses describe the Petitioner being in this position after the shooting. 

773. In any event, the hitherto unexplained  physical evidence which was gathered at the scene directly contradicts the eye-witness evidence of, in particular, Cynthia White, but also all of the other prosecution witnesses who say that there was a single gunman who crossed Locust and fired one or two shots at Police Officer Faulkner before he fell and then a further two to three shots into Police Officer Faulkner's face when he was on the ground. 

774.  At trial, Cynthia White claimed that Police Officer Faulkner's assailant crossed Locust from the middle of the parking lot, went between the police car and the Volkswagen (ie. he was running  in a south easterly direction) and then shot Police Officer Faulkner twice from behind  at close range whilst Police Officer Faulkner was on the sidewalk and he was in the area of the curb. Then after the police officer staggered and fell in a position on the sidewalk between  the Ford which was in front of the Volkswagen and the Volkswagen itself, nearer the Ford, his assailant came over and stood over the police officer and shot him two or three more times (6/21/82: 4.98 - 4.103; 4.190; 5.123 - 5.146). In her third witness statement dated 17th December 1981, Cynthia White again said that the Petitioner was facing in a south easterly direction when he shot Police Officer Faulkner. 

775. Yet, Police Officer Land said at trial that Police Officer Faulkner's car was opposite 1234 Locust (6/19/82; 49). Police Officer Land found various bullets and bullet parts in and about the doorway of 1234 Locust (6/19/82; 70-72). He found a copper jacket 9 feet to the west of the east property line of 1234 Locust. He found traces lead residue on the doorway three feet west of the doorway of 1234 Locust. This was subsequently confirmed to be lead residue by a lead residue wipe test (6/26/82; 35). He found a hole in the westerly door of 1234 Locust from which a lead projectile was taken. He found a lead fragment in the vestibule inside 1234 Locust, six feet eight inches from the west wall of  this vestibule. A piece of glass in the upper right portion of the door was broken. He found lead fragments three feet west of the front door of 1234 Locust. Moreover, neither Police Officer Land nor any other prosecution witness found any bullets or bullet fragments or any evidence of any impact by the bullets in the sidewalk, in the form of marks, damage to the sidewalk or fragments of the sidewalk in the vicinity of Police Officer Faulkner’s head or body. Nor were any bullet fragments or fragments from the sidewalk ever identified on Police Officer’s clothing or body. 

776. If Cynthia White's evidence is accurate, no bullets would have been fired into the doorway or to the west of the doorway of 1234 Locust. This physical evidence suggests that at least three bullets were fired in this direction, when Cynthia White says that only one or two shots were fired by the assailant initially.

777. Robert Chobert and Michael Scanlon describe the shooting taking place in the area between the police car and the Volkswagen. However, no blood was found in this area. According to Police Officer Land,  blood swabs taken just two feet eight inches west of eastern property line 1234 Locust (6/19/82; 55). This shows that the shooting took place further east along Locust Street, at a point between the Volkswagen and the Ford which was parked in front of the Volkswagen. 

778. The other significant piece of physical evidence which was allegedly found at the scene was the taxi cab which the Petitioner was driving that night. This was found on 13th Street, on the west side of the street, just North of Locust, just past the door to Whispers, about 26-50 feet from the intersection (Tr. 6/29/82:72, 89; Frank Allen IIR, 12/9/81). In other words, if the Petitioner had arrived at the scene of the shooting directly from his car, he would not have come from the kiosk area inside the parking lot  as Cynthia White and other prosecution witnesses describe. 

779.  The first oddity about Cynthia White's evidence is that she purportedly came forward, quite voluntarily,  as a witness at all. The circumstantial evidence suggests that it is highly unlikely that she was a willing witness in this case. She was a prostitute with 38 arrests for prostitution in Philadelphia. As Veronica Jones observed at trial, she left the scene when the police arrived, because  "it was too many police cars and hookers do not stand in the area where there is too many police cars." Over the previous year, Cynthia White had given a string of false names and addresses to the police when she was arrested on prostitution charges (6/21/82; 4.77; 4.80; 4.116-4.131). 

780. Most significantly, Cynthia White did not even give the police her proper address on 9th December 1981, when she was allegedly interviewed immediately after the shooting (6/22/81; 5.41). Therefore, the only time when the police could contact her was if she arrested again in relation to another matter. In the days after the shooting, she was arrested at least twice for prostitution. Her picture was posted in the 6th District with instructions for arresting officers to “Contact Homicide”.  If Cynthia White really was a voluntary and potentially the most important witness in this case, it is inexplicable that she gave a false address to police on 9th December 1981. 

781. The next bizarre feature of Cynthia White's evidence is that, uniquely for a prosecution alleged eye-witness, she was the only one who does not seem to have been asked to identify the Petitioner when he was in the back of the police wagon whilst she was still at the scene.  Instead, she was purportedly taken straight to the police station and was purportedly being interviewed for the purposes of obtaining her account of what happened by 4.15 am. on the 9th December 1981, less than 25 minutes after the shooting took place. At trial, Priscilla Durham said that the Petitioner was brought in half an hour to forty-five minutes after Police Officer Faulkner was brought in to the hospital (6/24/82; 79) and therefore long after Cynthia White supposedly started to give her first statement to the police at 4.15 am.

782. Cynthia White's evidence can also only be properly assessed in the context of William Singletary's evidence that she was not even standing at  the corner of 13th Street and Locust when the shooting happened. According to William Singletary, Cynthia White was standing on 13th Street, about four or five car length's south of  Locust, talking to someone. (8/11/95; 300-301) This would have placed her around the corner from the site of the shooting when it occurred. She could not have seen the shooting from that position because the building at the corner would have been in her way. William Singletary knew Cynthia White: he had spoken to her for a couple of seconds shortly before the shooting occurred (8/11/95; 300).

783. This may well explain the very dramatic and very significant changes in Cynthia White's  various accounts of what she saw between her initial witness statement which is dated 9th December 1981 and the trial itself.

784. In her first witness statement dated 9th December 1981, Cynthia White said specifically that there was no struggle between the police officer and either of the two men who she saw. In her third witness statement dated 17th December 1981, Cynthia White said for the first time that she saw the driver of the Volkswagen hit the police officer.

785.  At trial, Cynthia White described William Cook hitting Police Officer Faulkner just once in the face before Police Officer Faulkner turned him round as if to handcuff him. Before he was able to do that, Cynthia White claims that the Petitioner had run out of the parking lot opposite, crossed the street, and shot Police Officer in the back, firing two shots (6/21/82; 4.95 - 4.96 ) 

786. Cynthia White has never explained why she suddenly turned to look at the parking lot in time to see Police Officer Faulkner's assailant allegedly run out of the parking lot, whilst she was watching Faulkner try to handcuff William Cook (6/21/82; 4.98). Her account does not allow any time for the Petitioner to see what was happening, react and intervene as she claims he did. Moreover, Cynthia White went on to say that, when they were on the sidewalk, William Cook did not struggle after he hit Police Officer Faulkner in the face. Police Officer Faulkner just turned him around (6/22/82; 5.105). Cynthia White was unable to explain how a photograph of William Cook taken that night shows that he had been injured behind his ear (6/22/82; 5.151)

787. At trial, Cynthia White initially stated that Police Officer Faulkner's assailant initially shot him from the other side of the street (6/21/82; 4.93). However, the forensic evidence clearly established that Police Officer Faulkner was shot at very close range, from a distance of about 12 inches. Later, in the course of her cross-examination-in-chief, Cynthia White said that Police Officer Faulkner's assailant was just a few feet behind him when he first shot him in the back (6/21/82; 4.99)

788.  In her first witness statement dated 9th December 1981, Cynthia White stated that the person who shot the police officer "fired the gun at the Police Officer four or five times. The Police Officer fell to the ground." In her second statement dated 12th December 1981, in answer to the question: "When he began to shoot, did he fire all at once or were the shots staggered?", Cynthia White answered: "It sound all at once. It sounded like firecrackers." By her third witness statement, Cynthia White was saying: "He pointed the gun at the Police Officer and shot about one or two times. then the Officer fell and he went over and stood above him and shot three more times."

789. In her first statement dated 9th December 1981, Cynthia White specifically said "No"  in answer to the question: "Did you see the Police Officer pull his gun?" By the time of her third statement, in answer to the question: "Did you see the Police Officer that was shot pull his gun out?", Cynthia White answered: "Not actually, but it looked as if he grabbed for something at his side."

790. At trial, Cynthia White admitted that she did not see Police Officer Faulkner shoot his assailant; she claimed his assailant was blocking her view (6/21/82; 4.104). But she had already claimed that she saw Petitioner stand over Police Office Faulkner and shoot him as he lay on the ground, and she demonstrated how she allegedly saw Petitioner point his gun down, fire, lift his gun, point it down and fire again, three times (6/21/82; 4.104). However, if  the assailant was blocking her view so that she could not see if Police Officer Faulkner shot him, the assailant would have had his back to her and, thus, she could not have seen what she claimed to have seen: She could not have seen the assailant stand over the officer and shoot him as the officer lay on the ground. Thus, Cynthia White’s testimony that she saw Petitioner shoot Officer Faulkner is an obvious fabrication.

791. At trial, Cynthia White says that when other police officer arrived on the scene, they approached the Petitioner, but" he was swinging his arms and kicking, and they were trying to get him under control to handcuff him" (6/21/82; 4. 109; 4.149). The Petitioner had, of course, himself been shot at this stage. Cynthia White makes no mention of Police Officer Shoemaker kicking Jamal in the throat so that he fell on his back when Shoemaker first arrived on the scene.

792. In her statement to Internal Affairs dated 24th March 1982, Cynthia White described this incident rather differently. In answer to the question: "After the shooting and the police arrived exactly what did you see?" Cynthia White said: "Jamal was sitting on the curb and the police wagon - that was the stakeout wagon came up. One of them got out; one stayed in. I guess he was calling on the radio. Another wagon came the other way and they seen a policeman laying there, and they started hitting on the guy." The next question was: "How many police hit him?" Cynthia White responded, "Must have been four or five." (6/21/82; 4 - 192)

793. In her third statement dated 17th December 1981, Cynthia White said"The rest of the cops came and went over to the guy sitting on the curb and hit him and then handcuffed him and two cops drug him to a wagon."

794. Towards the end of her first statement dated 9th December 1981, it is recorded  that, when Cynthia White was being taken to the bathroom by Detective William Thomas 744 at 5:25 am, she identified William Cook as the driver of the Volkswagen. Yet, when Cynthia White was asked to identify the driver of the Volkswagen when she was making her statement dated 12th December 1981,  all she was able to say was: "I believe that he was wearing blue jeans and a dark colored tam type hat. That's all that I can recall right now, but I would know him if I saw him again. By the time Cynthia White made her statement dated 17th December 1981, she was able to say: "I bought my gloves from him (the driver of the Volkswagen) at 16th and Chestnut. He sells scarves and all at a stand, and I have seen him drive around there before in the Volkswagen."

795. Perhaps most significant is the vital change in the account of what happened that night which Cynthia White gave at William Cook’s assault trial and the account which she gave at the Petitioner’s murder trial – her testimony as to whether or not there was a passenger in William Cook’s Volkswagen that night. At William Cook’s assault trial, Cynthia White said that there was a passenger in William Cook’s car that night and that he, too, like the driver of the car got out of the car after Police Officer Faulkner approached the car to talk to the driver. But, at the Petitioner’s trial, Cynthia White made no reference to the passenger in the car and, in answer to the specific question from the Assistant District Attorney: “Was there anyone else there besides the defendant, the police officer who was on the ground and William Cook?” Cynthia White answered, “No.” (6/21/82; 4.106)  

796. This change in Cynthia White's testimony was vital to the case which the Commonwealth presented against the Petitioner at his trial. For the State's case against the Petitioner was founded on the basis that only the Petitioner and William Cook were at the scene when Police Officer Faulkner was shot, and that the Commonwealth had excluded the possibility that William Cook had shot Police Officer Faulkner. Indeed, the Assistant District Attorney ridiculed the very suggestion that Police Officer Faulkner could have been shot by some unidentified, mystery third person on the basis that only the Petitioner and William Cook were present at the scene when Police Officer Faulkner was shot.

797. Moreover, although attorney Weinglass failed to elicit this testimony from Arnold Howard  at the PCRA hearing, Ken Freeman told Arnold Howard that Cynthia White picked him out twice on line ups. 

798. Robert Chobert has also consistently changed his evidence in ways which were favorable to the prosecution. 

799. William Singletary said at the PCRA hearing that, immediately after the shooting, a cab driver asked him what was the sound which he heard (8/11/95; 235). This cab driver was Robert Chobert.

800. During the course of giving his evidence at the suppression hearing, Inspector Giordano said that a white cab driver stated that "the man that shot the policeman ran away, and he was a MOVE member." (6/1/82; 70). Again, the cab driver to whom Inspector Giordano is  referring was Robert Chobert.

801. In his initial statement made an hour after the shooting, Robert Chobert told detectives that the person who shot Police Officer Faulkner ran about "thirty steps" east (6/19/82; 236), in other words, to a point where there would have been an alleyway on his right by which he could have made his escape, and far from where the Petitioner was allegedly found slumped on the curb.

802. In his first statement to the police on 12/9/81, Robert Chobert said that he saw another man running and then being grabbed by the cops and he got about half a block away before being stopped by the police (6/19/82; 246) At trial, Robert Chobert said that he had been mistaken when he said this and that this other man had only walked about 10 feet (6/19/82; 247-48). 

803.  At the Suppression Hearing, Robert Chobert said that the man who ran away was not the Petitioner, that he saw the cops grab this other man and that he did not see him again (6/2/82; 71-72)

804. At trial, Robert Chobert testified that Police Officer Faulkner's assailant only moved about ten feet (6/19/92; 211).

805. At trial, Robert Chobert says that Police Officer Faulkner was shot and fell whilst he was standing between the police car and the Volkswagen (6/19/82; 260-261). Robert Chobert seems to  say this, because he also claims to have seen the assailant in profile as he shot Police Officer Faulkner and that the assailant was not obscuring his view of the police officer (6/19/82; 257). Yet, if Robert Chobert's account is accurate, it specifically contradicts Cynthia White's description of the shooting and the police officer's accounts of where they found Police Officer Faulkner's body, namely on the sidewalk between the Volkswagen and the Ford.

806. In his statement of 12/12/81, in answer to the question : "Did you see what the man that shot the cop did after he fell?" Robert Chobert answered: "He just laid there by the curb about ten feet from the cop." (6/19/82; 271). Yet, Police Officer Shoemaker and Cynthia White both said that the Petitioner had sat down and was sitting on the curb after the shooting until when Police Officer Shoemaker arrived. 

807. Robert Chobert could not have seen the Petitioner sitting on the curb from the driver's seat of his car (6/19/82; 262). The police car and the Volkswagen would have blocked his view.

808. In 1995, Robert Chobert was interviewed by a defense investigator. On this occasion, Robert Chobert told the investigator that, at the time of the shooting, his cab had been parked at a completely different location to where he had claimed it was at the original trial and that he had been unable to see what he had testified to at the original trial.

809. The only tenable explanation for the clear discrepancies in Robert Chobert and Cynthia White's various accounts of the shooting, not only internally but also both as regards each other and as regards the physical evidence at the scene, and for the ways in which they "improved" their evidence in the successive accounts which they gave is that they did not see the Petitioner shoot Police Officer Faulkner, and they succumbed to pressure from the police to give evidence which increasingly implicated the Petitioner.  

810. Robert Chobert was vulnerable to police pressure because at the time of the original trial he drove a taxi for a living although his driving licence was suspended and he was on probation for felony arson for throwing a firebomb into a school yard (6/18/82; 216; 221). Chobert was in continuous violation of probation for driving on a suspended license and was facing a possible 30 years in prison if his probation were revoked.40
812. The prosecution kept Chobert directly under their thumb during Petitioner’s trial. Chobert was put up in a hotel for more than a week before he testified and two police officers used to collect him from work in the evening, stay in the same hotel with him overnight, and then take him to work in the morning. (8/15/95; 9). There was simply no need for this to have been done unless the police and prosecution were unsure that this particular member of the cast would stick to his assigned lines.

813. The police who “guarded”  Chobert had to have known that he was in violation of probation for driving his taxi on a suspended license. At the PCRA hearing Chobert testified that, at some stage during the original trial, he had approached the prosecutor to seek his assistance in renewing his suspended licence (8/15/95; 4), so the prosecution knew very well that Chobert was in violation of probation. Chobert himself must have known that it was only in exchange for his perjured testimony that he was not being charging with a probation violation.

814. But if Robert Chobert was vulnerable to pressure and inducements from the police, Cynthia White was all the more so. As a prostitute, Cynthia White was plainly susceptible to pressure from the police to give perjured evidence. 

815. Donald Hersing’s evidence establishes that, at this time, although Philadelphia prostitutes were rarely prosecuted seriously, the mere fact of the arrest and the booking procedure was a serious harassment for the prostitute because it interfered with the prostitute’s  ability to make money. The booking process normally takes about 10 hours (6/22/82; 5.57) Hersing himself used to make payments to the police to speed up the booking process. Hersing also states that, while the owners of brothels used to provide cash protection payments, the individual women were expected not only to have sex with police officers, but to provide information about individuals. If the individual girls did not pay up, they would be run into jail. “These women had to pay and when the police needed a human sacrifice for a particular club, they got a human sacrifice,” Hersing states. (Affidavit, May 10, 1999, Para: 11). According to Pamela Jenkins, Cynthia White was a police informant (26/06/97; 47). Moreover, both Veronica Jones and a retired Center Officer Police Officer have given evidence that Cynthia White received special favors after the shooting. 

816. In 1980 and 1981, Cynthia White was arrested numerous times by 6th District Police Officers Joseph Gioffre and Richard Herron. These two officers were later charged with extorting payoffs for protection of prostitution and after-hours liquor sales. Police Officer Herron was convicted on all counts. Police Officer Goiffre was only convicted on one count concerning numbers and video machines (but not prostitution) (US v. Herron and Goiffre, CR 85-00052, US District Court for the Eastern District of Pennsylvania).

817. At the time of the Petitioner's trial, she had three outstanding cases pending against her in Pennsylvania. At the time of the trial, she also had two to three outstanding bench warrants, all issued since October 1981 (6/22/82; 5.26; 5.47).  She had already faced contempt proceedings four times, the last occasion being in October 1981.

818. In May 1982, the District Attorney allowed a man called Robert "Prince" Small to sign his own bail on a theft charge with the assurance that he would later appear in court. This was purportedly for unexplained and, indeed, inexplicable security reasons. Small was the man whom Cynthia White was living with in December 1981 (6/22/82; 5.78)

819. In 1987, when Cynthia White faced serious felony charges, Detective Culbreth, a Homicide detective, now retired, appeared at the bail hearing, because Cynthia White had called him at the Homicide Unit and requested his help. Detective Culbreth, who took Cynthia White's first statement dated 9th December 1981 and had served as Cynthia White's police escort at the Petitioner's trial, told the bail judge that Cynthia White was a very important witness in a high profile case. As a result of his evidence, the Court allowed Cynthia White to sign her own bond (8/30/97; 99; 101).

820. Another witness in this case, Veronica Jones, who was also a prostitute, was subjected to pressure to alter her evidence which exculpated the Petitioner to evidence which directly implicated him.

821. In her original witness statement, Veronica Jones stated: "As I was walking away from the High Speed line entrance I heard firing. I heard three shots. I looked down Locust towards Johnny Dee's and I saw a policeman fall down. After I saw the policeman fall, I saw two black guys walk across Locust and then they started jogging. The next thing I saw was a wagon coming. There was one other black guy standing by the entrance of the Speed line by Johnny Dee's." (6/29/82; 106)

822. At the trial, Veronica Jones denied that she had seen two men running away (6/29/82; 99).

823. At the trial, Veronica Jones also said that she was picked up sometime after the shooting, possibly in January 1982, she was interviewed by the police and they tried to get her to say something that Cynthia White said and say that she had seen the Petitioner do it intentionally (6/29/82; 129). They told her that, like Cynthia White, she would receive special favors if she cooperated. "It more so came about when we had brought up Cynthia's name and they told us we can work the area if we tell them."

824. At the PCRA hearing, Veronica Jones said that, contrary to the evidence which she had given at the original trial, she had seen two people running away from the scene as she had said in her original witness statement (10/1/96; 21). Veronica Jones also explained why she had not given evidence to this effect at the trial. She said that, before the original trial, she was in jail awaiting trial herself on certain weapons charges when she was visited by two detectives. She said that they told her that they could help her get off those charges if she helped them (22). They wanted her to name the Petitioner as the person who had shot Police Officer Faulkner. "I was supposed to do something like this girl Lucky White" (24). They said that they had done a deal with Lucky White and it was going to work out for her. They said that, in the same way, they could make it work out for her, Veronica Jones. They kept telling her that if she was convicted on the charges which she faced she was looking at spending 5 to 10 years in prison. They suggested to her that the charges which she faced would be removed if she did what they wanted. 

825.Veronica Jones also confirmed that, in January 1982, she had also been questioned by two other plain clothes officers. She said that they had not processed her in the normal way. Instead, they had questioned her about this case. They had said things like: "You don't see Lucky around here, do you?" They had said that she would be able to work as a prostitute and that she would not have to worry about any charges if she just named the Petitioner as the person who shot Police Officer Faulkner (10/1/96; 29, 30, 31). 

826. Veronica Jones stuck to her evidence that she had seen two men running away at the PCRA hearing even though she was told during the course of her cross-examination that she was going to be arrested under a bench warrant issued in New Jersey as soon as she finished giving evidence (126-145). 

827. At the PCRA hearing, another prostitute and police informant, Pamela Jenkins, also came forward to give evidence to the effect that, on the Saturday after the shooting, two police officers, a Tom Ryan and a Richard Ryan, tried to pressurize her into giving a statement that she saw the Petitioner shoot Police Officer Faulkner when she was not even at the scene (6/26/97; 39, 42-44).

828. William Singletary's evidence suggests that it was not only the witnesses in this case who were prostitutes who were subjected to pressure to alter their evidence.

829. William Singletary was  potentially an absolutely devastating witness to the Prosecution. William Singletary was interviewed in the early hours of 9th December 1981, by an officer who Mr Singletary believes identified himself to Mr Singletary as a Detective Green. 

830.  At the PCRA hearing, William Singletary said that he told the interviewing officer that Police Officer Faulkner had been shot by a man wearing a long army overcoat, whom he identified as the passenger in the Volkswagen. William Singletary said that, after the first shot, he ducked behind the barrier of the highspeed line  (8/11/95; 235). He then saw the Police Officer being shot in the face and then fall over backwards (235). The Police Officer's assailant, who had dreadlocks, disposed of his gun and then started running.  The guy who had been driving the Volkswagen yelled a name or something and started chasing this man. A cab driver asked him what was the sound which he heard. He told him that a police officer had been shot and that they needed to get him help right away. Then another man, the Petitioner, came across the street. The Petitioner said that it was his brother's car and where was his brother. William Singletary told him a tall guy had shot the police officer and had then taken off running. The Petitioner said "Oh, my god, we don't need this." The Petitioner then went over to the police officer to see if there was anything which he could do (236). The Petitioner was shot. William Singletary thought that it was by the police officer's gun which was in the police officer's lap (237). Later, after the police arrived, William Singletary saw the police assault the Petitioner and then drag him to the police wagon and throw him inside (238). 

831. The officer who was interviewing him ripped up William Singletary's first and second statements on 9th December 1981 (8/11/95; 211) and, in his third statement, William Singletary wrote what Detective Green told him to write (212). William Singletary did so, because Detective Green threatened him that, otherwise, he would not be able to leave the police station, they would take him to the elevator and beat him up and that his business would be destroyed (212). William Singletary told State Representative Alphonso Deal how he had been treated by the police shortly afterwards (214). Within a day or so, William Singletary was visited by representatives of the District Attorney's office and told that he was a witness (216-217). A couple of days later, four police officers from a burglary detail visited the gas station where William Singletary was the manager, busted the door and some plate glass, produced weapons,  and told everyone there to get on the floor (217-219). They said to William Singletary that "this would give him something to remember" (219).  The glass at the gas station was busted again on Christmas Eve 1981. In February 1982, William Singletary closed his business, because he could not afford "the glass and stuff, kept getting broken" (222-223). He left Philadelphia in late August 1982, because "I couldn't do no business ... because my tow truck was being stopped, drivers being harassed ... by the police" (224). William Singletary had not had any problems with the police before 9th December 1981 (224).

832. Similarly, Dessie Hightower, another potentially important defense witness was subjected a polygraph test towards the end of a nearly six hour interview on 15th December 1981, after he had told detectives both on the night of the shooting and a week later, on 15th December 1981, that he had seen someone fleeing from the scene before the police officers arrived (22-23). However, whilst he was undergoing the polygraph test, the police never asked him if he saw someone running away (98). The police also altered the tenor of his evidence so that his statement suggested that he was unsure if it was man or a woman whom he had seen running away. Dessie Hightower had always consistently said that "it was a black male, five-eleven or six foot."

833. If polygraph tests were ever carried out on Cynthia White, Robert Chobert or any other prosecution witness, these have never been disclosed to the defense. 

834. In short, even without Arnold Beverly's evidence, there is considerable evidence to suggest that potential witnesses were subjected to unlawful pressure and intimidation to alter their evidence. If Veronica Jones, Pamela Jenkins, William Singletary and Dessie Hightower were subjected to such unlawful pressure, it stretches the bounds of belief that Cynthia White and Robert Chobert were not subjected to similar pressures. 

835. To the extent that there was any lingering doubt on this issue, Arnold Beverly's evidence tips the balance inexorably in favor of the Petitioner's case. If this entire investigation was corrupt,  this heavily corroborates the various allegations which Veronica Jones, Pamela Jenkins, William Singletary and Dessie Hightower have made. It provides an explanation for what is otherwise inexplicable. If this prosecution was as simple and straightforward as the prosecution would wish to maintain, there is no explanation for why these defense witnesses would fabricate the various allegations which they have made. They certainly had nothing to gain and, in most instances, a lot to lose by coming forward and giving the evidence which they have given. Veronica Jones has been making these allegations since the time of the original trial. William Singletary first made these allegations to State Representative Alphonso Deal within days of the incident itself. On the other hand, the most likely explanation for the manner in which Cynthia White and Robert Chobert have so consistently improved their evidence so as to incriminate the Petitioner is that they did not see what they claimed to have seen and that they only gave the evidence which they did, because they were subjected to pressures and inducements by the police as part of an overall corrupt investigation in this case. 

836. However, Arnold Beverly's confessions do not only corroborate William Singletary's allegations to the police that his first statements to the police were torn up by providing the context in which a police officer would have done such an act. Arnold Beverly's confessions also confirm the substance of what William Singletary says that he saw. Arnold Beverly confirms that Police Officer Faulkner was shot by someone other than the Petitioner. Arnold Beverly confirms that Police Officer Faulkner was shot by  a man in a green army jacket. Arnold Beverly confirms that Police Officer Faulkner was shot before the Petitioner arrived on the scene. Arnold Beverly confirms that the gunman ran from the scene. Arnold Beverly confirms that there were plainclothes officers in the immediate vicinity. Arnold Beverly confirms that there was at least one uniformed police officer in the area of the parking lot. 

837. Before Arnold Beverly made his confessions, William Singletary was the one completely independent witness who stated that the Petitioner did not shoot Police Officer Faulkner and that the gunman who did shoot Police Officer Faulkner ran away before the Petitioner even arrived on the scene. But William Singletary did not just strike at the heart of the prosecution’s case against the Petitioner in this sense. He also destroyed the credibility of both of the prosecution’s main witnesses, Cynthia White and Robert Chobert. 

838. Cynthia White has consistently said that there was a man whom she has never identified but whom she said that she knew who was with her on this street corner at this time. He had arrived about 5 - 10 minutes earlier (6/21/82 4.140). According to Cynthia White, this unidentified man also spoke to police officers and, more specifically, a highway police officer at the scene after the shooting (6/21/82; 4.142). She  also claims that, although they had been speaking earlier, they did not speak during this incident and he was looking the other way (6/21/82; 4.144 - 4.146). (It is difficult to conceive of how Cynthia White could have known that this man was looking the other way if she was watching what was happening. In any event, given what was happening, it is highly implausible that he would have been looking the other way anyway). 

839. This man was plainly William Singletary. William Singletary knew Cynthia White. He had spoken to her for a couple of seconds shortly before the shooting occurred (8/11/95; 300). He also spoke to police officers immediately after the incident, including a Highways Patrol Officer whom he knew, Vernon Jones (8/11/95; 237-239).

840. However, William Singletary says expressly that Cynthia White was not even standing on the corner of Locust and 13th Street when the shooting happened. According to William Singletary, Cynthia White was standing on 13th Street, about four or five car length's south of  Locust, talking to someone, when the shooting occurred.  (8/11/95; 300-301). In that position, she would have been around the corner from the scene of the shooting and her line of sight would have been blocked by the building on the corner.

841.  Moreover, William Singletary also destroys the credibility of Robert Chobert. At the PCRA hearing, William Singletary said that, immediately after the shooting, a cab driver asked him what was the sound which he heard (8/11/95; 235). This cab driver was plainly Robert Chobert.

842. William Singletary’s evidence about what happened that night also finds strong corroboration in William Cook’s evidence. William Cook confirms that Kenneth Poppi Freeman, the passenger in his car, the Volkswagen, participated in the shooting of Police Officer Faulkner, that Freeman left the scene immediately after the shooting and that his brother, the Petitioner, was not involved in the shooting, only arriving on the scene after Police Officer Faulkner had been shot.

843. The further evidence adds conclusive weight to the already burgeoning evidence that the Petitioner's alleged confession at the Hospital was fabricated. From the prosecution’s perspective, it is too good to be true that the Petitioner should yell out : "I shot the motherfucker and I hope he dies." Equally extraordinarily, no police officer reported this alleged confession until nearly two months after he made it, when the Petitioner filed complaints of police brutality which the police were forced to investigate. 

844. Although Patricia Durham, a Hospital security guard, allegedly made an almost contemporaneous report of this confession to her supervisor, it is inconceivable that if the Petitioner had shouted out: "I shot the motherfucker and I hope he dies", all of the police officers and others (Police Officers Bell, Wakshul, Trombetta,  Heftner and Inspector Giordano, who has even claimed that the Petitioner had made a confession in the back of the police van at the scene) who were near or around the Petitioner at the Hospital at this time would not have made a contemporaneous record of such a statement and immediately reported it. It is equally inconceivable that Police Officer Wakshul, who was at the Petitioner's side, would have stated in his report that the Petitioner "made no comments" and his partner, Police Officer Trombetta, would do likewise.

845. The first report of the alleged confession at the hospital came from James LeGrand, a Hospital Security Officer, when he was interviewed by the IAB on 2nd February 1982 during the course of their investigation into the abuse complaint filed by the Petitioner.. He claimed that the Petitioner shouted this confession after he was berated and then threatened by the police officers present: "If he dies, you die." However, LeGrand claims that the Petitioner yelled this out when he was walking back to the treatment area. The one thing the Petitioner was not doing at this time was walking anywhere. LeGrand did not give evidence at the trial.

846. On 3rd February, 1982, Lt. John White, who attended the Hospital later in the day on 9th December 1981, told his interviewers: "I did not find out that Jamal had said that he shot Faulkner until the next day." Again, however, there is no evidence that he reported this alleged confession.

847. When interviewed on 8th  February 1982, Robert Prayor, a black security guard, told IAB investigators that he could identify the white police officer who said to the Petitioner:"If he dies, you die." Prayor said several times that the Petitioner said something which was unintelligible to him and, significantly, that he was there the entire time and that only police officers were present. 

848. It is only on 9th February 1981 that Priscilla Durham is interviewed and the version which is subsequently adopted by Priscilla Durham and Police Officer Bell at trial evolves when Priscilla Durham claims that the Petitioner made his confession and Police Officer Bell responded: "If he dies, you die." In other words, Police Officer Bell's threat is transformed into a mere response to the Petitioner's alleged confession. It is should not go unnoticed that Detective Culbreth, the Homicide Detective, who took Cynthia White's first statement dated 9th December 1981 and who subsequently acted as Cynthia White's police escort at the Petitioner's trial and helped her to obtain bail in 1987, was one of the officers who conducted this interview with Priscilla Durham.  

849. On 11th February 1982, Detective Culbreth re-interviewed Robert Prayor. In this interview, Prayor's account changes in significant respects. He then says that the police officer's threat came after the Petitioner said something which "sounded like he was calling one of them a motherfucker, but I didn't really hear what he said." Also, this time, Prayor says that there were other security guards present, including LeGrand and Durham, in the emergency room at the same time.

850. Police Officer Wakshul, who was at the Petitioner's side and had stated in his report that the Petitioner "made no comments", supported the alleged confession when he was interviewed on 11th February, 1982, albeit that his recollection of what the Petitioner allegedly said was that it was "I shot him and I hope the motherfucker dies."  However, his partner Police Officer Stephen Trombetta, who was interviewed the next day was of no help corroborating the confession. He stated that he was with the Petitioner the entire time in the hospital and that he did not hear any confession. He also says that it was unlikely that anyone other than himself, Police Officer Wakshul and Inspector Giordano were within arms reach of the Petitioner in the emergency room. In his initial statement on 12/9/81, Police Officer Trombetta had stated that he had accompanied the Petitioner and then sat with the Petitioner in waiting room until the doctors too him onto one of the treatment rooms.  In answer to the specific question, “While at the hospital did he [the Petitioner] make any statement to you?” Police Officer Trombetta had answered, “No.”

851. Police Officer Hefter, who was interviewed on 18th February 1982, and who had accompanied Police Officer Faulkner to the hospital, did not notice any police officers other than Trombetta and Wakshul in close proximity to the Petitioner. Thus it was left to Police Officer Bell, the police officer who had clearly been identified as the person who had threatened the Petitioner to become a primary source of the alleged hospital confession when he was interviewed on 25th  February 1982. When Inspector Giordano was interviewed in mid-March 1982, he did not report that he or any other officer heard the Petitioner confess. 

852. In her initial report to her supervisor, Priscilla Durham states that she showed the police officers and the Petitioner into the Family Room where they had to wait for about 10 minutes before they were able to take the Petitioner into the Emergency Room. At trial, the Police Officer Bell and Priscilla Durham alleged that the Petitioner blurted out this remorseless confession and, on Priscilla Durham's evidence, repeated it in the doorway to the emergency room.

853. At trial, Priscilla Durham conceded that she met and spoke with officers from the Sixth Police District virtually every day of the week (6/24/82; 44-45). She also knew and had spoken to Police Officer Faulkner, the last occasion being only about two hours before this incident (6/24/82; 37).

854. At trial, Priscilla Durham claimed that the Petitioner shouted the confession twice, once as soon as he was brought through into the emergency area, as he came through the doors (6/24/82; 28; 55) and a second time, immediately before he was taken into the Emergency Room itself (6/24/82; 30). 

855. At trial, Priscilla Durham testified that when he made his initial confession, he was uncontrollable, he was screaming and hollering (6/24/82; 59-61).

856. At trial, Police Officer Bell testified to hearing the confession only once. "He said it very loud. (6/24/82; 161). Moreover, Police Officer Bell said the Petitioner did not make this confession  either just as the Petitioner was being brought into the emergency area and as they laid him on the floor just inside the doors, or immediately before he was taken into the Emergency Room itself. When the Petitioner was first brought into the emergency area and laid on the floor just inside the doors, Police Officer Bell was in the room where Police Officer Faulkner was being attended. Police Officer Bell said that he then walked over to the Petitioner, and then leant down to look at the Petitioner for a few seconds before the Petitioner's alleged outburst (6/24/82; 135; 165). 

857. At the PCRA hearing, Police Officer Wakshul claimed that the Petitioner had uttered it once "in a normal speaking voice as far as volume is concerned." (8/1/95; 67). He said that his partner, Police Officer Trombetta, was present, that there were other police officers in the Emergency Room, and that he did not see any hospital personnel present (57).

858. At trial, Police Officer Bell said that he was not sure if Priscilla Durham was at the hospital that night (6/24/82; 164). Priscilla Durham claimed that the two of them were next to each other for approximately 30-45 minutes (6/24/82; 82).

859. At trial, Police Officer Bell asserted that he was able simply to walk straight up to the Petitioner as if no one else was around (6/24/82; 135-136; 165). Priscilla Durham testified that it was a struggle to be able to get near move in the area since the Petitioner was surrounded by  fifteen to twenty police officers (6/24/82; 56-57; 121).

860. Police Officer Wakshul, who was at the Petitioner's side the entire time and had stated in his report that the Petitioner "made no comments", was not called as a witness at the trial, because defense attorney Jackson neglected to subpoena him and  the prosecution told the court that he was on vacation and "not around." (7/1/82; 33). Although Police Officer Wakshul was on vacation, he was in fact at home, waiting to see if he was required to give evidence at the Petitioner's trial. "We were asked not to go away on vacation", Police Officer Wakshul said at the PCRA hearing (8/1/95; 80). Police Officer Wakshul did not leave the City for any length of time at the beginning of his vacation (101). 

861. At the PCRA hearing, Police Officer Wakshul also testified that he did not see Police Officer Bell (a man he knew well and easily recognized) among the police officers who were near the Petitioner when he allegedly confessed (23). 

862. At the trial, Dr Coletta gave evidence that the Petitioner was critically wounded, that he did not hear any statement from him (6/28/82; 69) and furthermore that he was in no condition to struggle as Priscilla Durham claims: "He was weak. He could move, but he was weak" (73). "I would say he was on the verge of fainting ... in other words, if you tried to stand him up, he would not have been able to stand up" (76). He was also handcuffed (77). 

863. In a HBO television interview in 1995, Dr. Coletta, the senior surgical resident at the  hospital when Petitioner Jamal was brought into the emergency room after he was shot, stated that he was with Petitioner from the time he was brought into the E.R. throughout the time he was in the E.R. and on into the intensive care unit. During that entire time, according to Dr. Coletta, Petitioner made no “confession.” Moreover, from Dr. Coletta’s description of Petitioner Jamal’s condition when in the E.R., it is highly unlikely if not impossible that he could have shouted out the alleged “confession” in the manner in which the prosecution’s witnesses claimed, let alone struggled.

864. At the trial, a psychiatric resident, Dr Cudemo, also gave evidence about what she saw whilst the Petitioner was on the floor of the emergency area shortly before he was admitted into the treatment room at about 4.20 am. (6/29/82; 14). She said that she saw a police officer pick up his foot and that the Petitioner then raised his head, his arms and his right leg and emitted "a moan" (23). She said that, shortly after this incident, she was asked by a police officer to leave the emergency area (25). 

865. In short, it would be incredible if the Petitioner had made this confession in the first place. The allegation did not surface until two months later and there are three mutually inconsistent and incompatible versions of how, when and in what circumstances the Petitioner allegedly made it. 

866. Further, in his evidence at the PCRA hearing, Police Officer Wakshul revealed that all of the testimony on the part of the police to this alleged confession was instigated by Assistant District Attorney McGill at a meeting which he attended with the police officers involved in the original prosecution sometime in January or February 1982. According to Police Officer Wakshul,  Mr McGill asked whether anybody present at this group meeting had heard the Petitioner’s alleged confession in the hospital. This was grossly improper of the Assistant District Attorney, he not only invited the police officers to fabricate evidence he told them what to fabricate. All of the police officers’ evidence about this alleged confession is plainly tainted as a result. 

867. Into this melting pot goes the further evidence which is now available. First, the Petitioner himself adamantly denies that he ever made any such confession. Secondly, the further evidence and, in particular, Arnold Beverly's confessions plainly demonstrate that this entire investigation and prosecution was corrupt. The alleged confession evidence is as tainted by the evidence of corruption as is every other aspect of the prosecution case.

868. But all of this is far from being the only evidence which shows that the entire investigation was corrupt. Matters which, in other circumstances, might have been taken to indicate simple incompetence on the part of the police acquire a much more sinister character in the light of Arnold Beverly's evidence. 

869. The requests made of eye-witnesses to identify the Petitioner as the person who shot Police Officer Faulkner were obviously improper, tainted and flawed. In any event, the first thing which Inspector Giordano saw when he opened up the door of the police wagon was the Petitioner "lying upside down" "All I could see was the back of your head, or the top of your head." (6/1/82; 95). It was completely impossible to obtain any form of reliable identification evidence when the Petitioner had just been dumped on the floor of the police wagon in this manner. The further evidence, in particular in the light of Inspector Giordano's involvement in this procedure, suggests that this was far from accidental. 

870.  The further evidence explains, for instance, why the police should choose not to take any swabs of the Petitioner's hands that night to carry out tests to establish whether or not the Petitioner had fired a gun. For if the police knew that the Petitioner had not been involved in the shooting and that he had been shot by another officer arriving on the scene, they would also know that any such tests which they carried out would be negative. It also explains why the Police never took swabs from Police Officer Faulkner's hands to establish that he had fired his gun.

871. The further evidence also explains why the police failed to test the Petitioner's trousers and other clothing for Police Officer Faulkner's blood, despite the fact that the Petitioner had allegedly  been standing over him and "blew out Faulkner's brains," and despite the fact that they took time, trouble and effort to carry out obviously irrelevant tests for blood on, for instance, the sweepings from the Volkswagen.  The police did not test the Petitioner's trousers and clothing for Police Officer Faulkner's blood, because they knew that those tests would turn out to be negative and would thereby undermine the prosecution's case against the Petitioner.

872.  Detective William Thomas (Badge #744) was the assigned Detective in this case. When he gave evidence at the original trial, he was specifically asked if he took a statement from anybody on 9th December 1981. He replied: "I believe I talked to William Cook." In answer to the next question, "Just one statement then, one person?", Detective Thomas said: "That is all I can recall." He then confirmed that all of the other statements which were made on 9th December 1981 were taken by other officers. (6/29/82; 71)

873. This was simply untrue. Towards the end of her first statement dated 9th December 1981, it is recorded that, when Cynthia White was being taken to the bathroom by Detective William Thomas 744 at 5:25 am, she identified William Cook as the driver of the Volkswagen.

874. The fact that the Assigned Detective in this case was prepared to lie about such an apparently simple matter as this goes straight to the heart of the integrity of the prosecution case. By denying that he was one of the officers who first interviewed Cynthia White, he deliberately deprived the Defense at the original trial of the opportunity to cross-examine him about the precise circumstances in which Cynthia White came to give her first statement about to the police and exactly what she had initially said.

875. At the original trial, Detective Thomas denied that he had been able to locate the man whom Cynthia White had claimed that she had been talking to at the scene shortly before the shooting and whom she had said had subsequently spoken to a Highway Patrol Officer (6/29/82; 67-68). Again, this was a lie, but an even more important lie.

876. Detective Thomas knew the identity of the Highway Patrol Officer, Vernon Jones (6/29/82; 82). Vernon Jones plainly knew William Singletary very well. (8/14/95; 26-28). Equally plainly, the statement, which was apparently taken from Vernon Jones on 17th December 1981, over a week after William Singletary had first given his account of what he had seen to the police on the morning of the shooting, and several days after William Singletary had made his complaint to State Representative Deal and then been visited by representatives of the District Attorney's office and told that he was a witness (8/11/95; 212-217), was deliberately fabricated in order to discredit any evidence which William Singletary might ultimately give in support of the Petitioner's case. 

877. The statement itself did and can have had no other purpose than to discredit William Singletary’s evidence. 

878. Vernon Jones does not have any independent recollection of what happened on 9th December 1981 (8/14/95; 31). Vernon Jones' statement is typed. It is unsigned (35). Vernon Jones did not even sign in the entrance log book when he supposedly went down to the Police Administration Building to make this statement. In short, this statement could have been created by anybody at any time. 

879. The reason why Detective Thomas lied when he told the court at the original trial that he had been unable to locate the man whom Cynthia White had claimed that she had been talking to at the scene shortly before the shooting and whom she had said had subsequently spoken to a Highway Patrol Officer (6/29/82; 67-68) was because he knew the devastating impact which his evidence would have had on the prosecution case at the trial. So far as the police knew at this time, William Singletary was the one completely independent witness who would testify that the Petitioner did not shoot Police Officer Faulkner and that the gunman who did shoot Police Officer Faulkner ran away before the Petitioner even arrived on the scene. He would also destroy the credibility of the prosecution’s two star witnesses, Cynthia White and Robert Chobert. For precisely the same reason, the police initially tried to bury him and  make sure that the defense would not find him by tearing up his original statements. Subsequently and, again, for precisely the same reason, after William Singletary had made his complaint to State Representative Deal and then been visited by representatives of the District Attorney's office and told that he was a witness, the police fabricated Vernon Jones’ witness statement dated 17th December, 1981, in order to discredit his evidence in case the defense did ever find him.

880. It is also not without significance that, at the PCRA hearing, Police Officer Wakshul recalled discussing with Detective Thomas the fact that, at least earlier in the day, Police Officer Faulkner had had a camera (8/1/95; 41). 

881. Despite the evidence of Arnold Beverly, William Singletary, Robert Chobert and Marcus Cannon that there were plainclothes and uniformed officers in the immediate vicinity at the time of  the shooting, no statements or other evidence from these police officers has ever been disclosed.

882. The decision to prosecute William Cook only for aggravated assault, simple assault and resisting arrest is only explicable if this entire investigation was corrupt. If the police had really believed that William Cook had been assaulting Police Officer Faulkner and that the Petitioner had intervened to help his brother and shot and killed Police Officer Faulkner, William Cook would have been charged and tried as a co-defendant of the Petitioner and, at the very least, as an accessory to murder. The reason why William Cook was only charged with assaulting Police Officer Faulkner and resisting arrest was to try and ensure  that William Cook did not give evidence at the Petitioner’s trial. Neither the police nor the Commonwealth knew that the Petitioner’s original attorney, Mr Jackson,  would never even interview William Cook, let alone never ask him to testify on the Petitioner’s behalf. 

883. William Cook was tried separately on the assault charges and the resisting arrest charge before the Petitioner's case was heard. He put up no defense and he was convicted. He was sentenced to between 6 months and 1 year’s imprisonment. He subsequently appealed to the Court of Common Pleas. His appeal was not heard until after the Petitioner's original trial, on 10th August 1983. At his appeal, William Cook entered into a very advantageous plea bargain. He agreed  to plead guilty to simple assault on the basis that he would not be sentenced to go to prison. 

884. This plea bargain would not have been possible if William Cook had testified at the Petitioner’s trial or his own earlier trial. This plea bargain could have been initiated at any time.

885. Moreover, at the time of the Petitioner's trial, the threat that, if William Cook subsequently came forward and gave evidence at the Petitioner's trial of what had actually happened that night, he could still be charged with murder or as an accessory to murder still hung over him, as William Cook’s lawyer advised him.

886. This placed the Commonwealth at a significant advantage at the Petitioner's original trial. For, in the absence of William Cook testifying, the Commonwealth were able to present the case to the jury on the basis that were only two people who were present with Police Officer Faulkner on Locust that night,  that therefore there were only two people who could have killed Police Officer Faulkner, the Petitioner and William Cook, and that, of those two possible suspects, the Commonwealth had excluded one of them, William Cook, leaving just the Petitioner. Even if the Petitioner himself had given evidence, the Commonwealth would still have been able to present their case on this basis. The Commonwealth could also, as the Assistant District Attorney indeed did, make great play of the fact that William Cook had not given evidence on his brother's behalf.

887. Furthermore, at the very least, some of the eye-witnesses and alleged eye-witnesses reported seeing Police Officer Faulkner assaulting a black man moments before he was shot. If their evidence and the Petitioner and William Cook's evidence in this respect had been heard and had been accepted by the jury at the Petitioner’s trial, this would not have been a capital case, even if the Petitioner and/or William Cook was convicted of murder. If Police Officer Faulkner was killed whilst he was assaulting William Cook, he was not acting in the course of his duty. If he was not acting in the course of his duty, the aggravating factor which might have justified the imposition of the death penalty would not have existed in this case. 

888. On the face of it, after securing William Cook’s conviction for aggravated assault and resisting arrest, the Commonwealth had no reason to enter into any form of plea bargain with him. On the contrary, the Commonwealth had every disincentive: As a direct result of the incident for which William Cook had been convicted of aggravated assault and resisting arrest, the police officer whom William Cook had been convicted of assaulting had supposedly  been killed by Cook’s brother. 

889. The reason why the Commonwealth were prepared to agree to such a plea bargain was, because if the appeal had proceeded to a trial de novo, William Cook would inevitably have had to testify, having failed to secure an acquittal without testifying in the Municipal Court. If William Cook had testified, his testimony as to what happened when Police Officer Faulkner was shot would have gone on record and entered the public domain. If William Cook had testified, it would inevitably have emerged that there was a passenger in the Volkswagen that night, thus destroying the prosecution scenario that there were only two people who could have shot Police Officer Faulkner that night, the Petitioner and William Cook, and that, of those two people, the one who shot Police Officer Faulkner was not William Cook.

890. However, William Cook would not have been the only person who would have been called to give evidence on behalf of the Defense. Kenneth Poppi Freeman would have had to been called as a witness for the Defense.41 In the light of what Kenneth Poppi Freeman had told William Cook, Kenneth Poppi Freeman would inevitably have had to have taken the Fifth Amendment. This would have left the prosecution scenario in tatters. 

891. Unlike the traditional bargain when a plea bargain is made against one accused to obtain his testimony against his co-accused, this plea bargain was made to try and ensure that William Cook would not testify.

892. The Assistant District Attorney who represented the Commonwealth in William Cook’s case as the same Assistant District Attorney who represented the Commonwealth at the Petitioner’s trial, Joseph McGill.

893. The District Attorney's office is also deeply implicated in this corrupt prosecution.

894. At the outset, the Assistant District Attorney successfully opposed the Petitioner’s application for a line-up on the grounds that none of the alleged eye-witnesses could identify the Petitioner: the most that they could say was that the person who had shot Police Officer Faulkner had remained at the scene until other police officers arrived.

895. Yet, at the preliminary hearing and subsequently, Cynthia White purported to identify the Petitioner in court as the man whom she saw shoot Police Officer Faulkner.  Robert Chobert, too, purported to identify the Petitioner not only as the man whom he had seen wounded in the back of the police wagon, but also as the person who shot Police Office Faulkner. Similarly, Albert Magilton purported to identify the man whom he had seen crossing Locust as the man whom he had seen in the back of the police wagon. If this was the tenor of these three witnesses' evidence at the time of the Petitioner's application for a line up, the Assistant District Attorney could not have properly opposed the Petitioner's application on the grounds which he did. This leads inevitably to the conclusion that Cynthia White, Robert Chobert and Albert Magilton subsequently embellished their evidence and/or the Assistant District Attorney  misled the court at the time of  the Petitioner’s application for a line-up.

896. There is no record of the further interview with Cynthia White shortly before the original trial (6/21/82; 4.134-4.135). At least, none has ever been disclosed. Nor is there any record of the various interviews which the Assistant District Attorney conducted with Cynthia White before the original trial (6/21/82; 4.135-4.139). Or, again, none has ever been disclosed. 

897. At William Cook’s assault trial, Cynthia White had said that there was a passenger in William Cook’s car that night and that he, too, like the driver of the car got out of the car after Police Officer Faulkner approached the car to talk to the driver. But, at the Petitioner’s trial, Cynthia White made no reference to the passenger in the car and, in answer to the specific question from the Assistant District Attorney: “Was there anyone else there besides the defendant, the police officer who was on the ground and William Cook?” Cynthia White answered, “No.” (6/21/82; 4.106)  

898. This was a vital change in Cynthia White's evidence. It allowed the Assistant District Attorney to present the case to the jury on the basis that were only two people who were present with Police Officer Faulkner on Locust that night,  that therefore there were only two people who could have killed Police Officer Faulkner, the Petitioner and William Cook, and that, of those two possible suspects, the State had excluded one of them, William Cook, leaving just the Petitioner. Having acted for the Commonwealth on William Cook’s assault case, the Assistant District Attorney knew that Cynthia White was giving perjured evidence. Additionally, Assistant District Attorney McGill had to have known that the passenger was Kenneth Freeman and Cynthia White had twice picked Kenneth Freeman out of a line-up shortly after the incident. The Assistant District Attorney therefore knowingly and intentionally suborned perjury  at the Petitioner’s original trial, and misled the Court when he repeatedly and successfully opposed Petitioner’s motions for a line-up during pre-trial proceedings

899. The District Attorney's office were aware of the substance of William Singletary's evidence. William Singletary told State Representative Alphonso Deal how he had been treated by the police shortly after 9th December 1981 (8/11/82; 214). Within a day or so, William Singletary was visited by representatives of the District Attorney's office and told that he was a witness (216-217). Yet, the District Attorney's office failed to disclose the substance of William Singletary's evidence to the Petitioner. 

900. The only sensible explanation for the Assistant District Attorney's failure to call Inspector Giordano to give evidence at the original trial is that he became aware of the corruption allegations hanging over Inspector Giordano. If and to the extent that this was the case, the Assistant District Attorney should have informed Mr Jackson and the Petitioner of those allegations and the reason why he no longer proposed to call Inspector Giordano to give evidence. He did not do so. 

901. The Assistant District Attorney misled the court when he informed the court that Police Officer Wakshul (who had said that the Petitioner had made no comments at the hospital) could not be called as a witness at the trial, because the prosecution told that the court that he was on vacation and "not around." (7/1/82; 33). Although Police Officer Wakshul was on vacation, he was in fact at home, waiting to see if he was required to give evidence at the Petitioner’s trial. "We were asked not to go away on vacation", Police Officer Wakshul said at the PCRA hearing (8/1/95; 80). Police Officer Wakshul did not leave the City for any length of time at the beginning of his vacation (101). If the prosecution witnesses were instructed not to go away on vacation, the District Attorney must have been aware of this at the time of the original trial. Alternatively, he must have been misled by his staff or one of the police officers present, possibly Detective Thomas, the assigned detective.

902. In his evidence at the PCRA hearing, Police Officer Wakshul revealed that, at a meeting sometime in January or February 1982, Assistant District Attorney McGill attended a meeting with the police officers involved in the original prosecution and, at this group meeting, Mr McGill asked whether anybody present had heard the Petitioner’s alleged confession in the hospital. This was plainly grossly improper of the Assistant District Attorney: he effectively invited police officers to fabricate evidence of the alleged confession. All of the police officers’ evidence about this alleged confession is plainly tainted as a result. 

903. In conclusion, it is inconceivable that a jury would have convicted the Petitioner in this case, if  the further evidence which has emerged had been available to them, and if all of the evidence which was available earlier had been properly analyzed. The evidence which is now available, taken together with the earlier evidence, leads inexorably to the conclusion that this entire investigation was rotten to its core.  The further evidence and the existing evidence confirm and corroborate each other. The Petitioner did not shoot and kill Police Officer Faulkner. The Petitioner was shot and framed as a result of stumbling into the middle of a plot by  corrupt elements in the police department, working in tandem with organized crime, to eliminate a police officer who was getting in the way of their protection racket.

904. The Petitioner was not shot and framed in this case because he was Mumia Abu Jamal, the leading black activist. The Petitioner was shot and framed in this case because he was a young black man in the wrong place at the wrong time. The Petitioner was shot and framed because the police were involved in the murder of one of their own. Since they were involved in the murder of one of their own, they needed a fall guy. They needed an open and shut case so that nobody would ever look any further. 

905. What could make this case more open and shut than if a young black man, like the real killer, was found at the scene apparently shot by the dying officer. Nobody was ever likely to look any further if this man was a nobody. For, even if he survived, who was ever going to believe him, if he claimed that he had been an innocent bystander and he had been shot by a police officer arriving on the scene after Police Officer Faulkner had been killed and his killer had run off? Nobody would ever have looked any further if that young black man had  not been the Petitioner, Mumia Abu- Jamal.

906.  The further evidence destroys the case the prosecution put on at trial and demonstrates that Petitioner Mumia Abu-Jamal did not shoot Police Officer Daniel Faulkner.  The evidence that Mumia Abu-Jamal is innocent, and that someone else shot and  killed Police Officer Daniel Faulkner, compels the setting of an evidentiary hearing, the reversal of Petitioner Jamal’s conviction and death sentence, and his immediate unconditional release.



THIRTY-SECOND CLAIM FOR RELIEF
PETITIONER’S PRIOR CHIEF COUNSEL LEONARD WEINGLASS AND CHIEF LEGAL STRATEGIST DANIEL WILLIAMS FAILED AND REFUSED TO FILE A SECOND PCRA PETITION IN 1999 SETTING FORTH EXCULPATORY EVIDENCE IN THEIR POSSESSION THAT WOULD HAVE PROVED THAT ARNOLD BEVERLY SHOT OFFICER FAULKNER AND EXONERATED PETITIONER JAMAL

907. Petitioner re-alleges and incorporates herein by reference as though fully set forth each and every allegation in the Introduction, General Allegations, and the other Claims for Relief in this Petition. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

908. On 8th June 1999, Arnold Beverly signed a confession that he had killed Police Officer Faulkner. By this time, the Petitioner’s former attorneys Weinglass and Williams also had in their possession the results of lie detector test which Dr Charles Honts had conducted on Mr Beverly (Declaration of Charles Honts on 18th May 1999) and an Affidavit about dated 10th May 1999 about police corruption in Philadelphia in the early 1980's. In addition, the Petitioner’s former attorneys Weinglass and Williams had in their possession William Cook’s declaration dated 5/15/99, and Arnold Howard’s affidavit. Both of these established that there had been a plot to kill Police Officer Faulkner and identified Ken “Poppi” Freeman as one of those who had taken part in the shooting. 

909. Perhaps most significantly, although they never troubled themselves to ascertain what the Petitioner’s account of what had happened on 12/9/81 actually was (Mumia Abu Jamal’s Declaration dated 4th May 2001), the Petitioner’s version of events was also always available to attorneys Weinglass and Williams had they only bothered to ask for it.

 910. This further evidence changed the entire complexion of this case. Hitherto, no evidence had been put forward on the Petitioner’s behalf to establish a positive defense case as to how or why Police Officer Faulkner had been killed by someone other than the Petitioner himself (William Singletary had been called to testify at the original PCRA hearing for the limited purpose of establishing prosecutorial misconduct, even though the substance of his evidence would have been that Police Officer Faulkner had been shot before the Petitioner even arrived on the scene and Cynthia White was not in a position in which she could have seen the shooting of Police Officer Faulkner at all ). This further evidence did precisely that: it established a positive defense case and proved the Petitioner’s actual innocence of the crime for which he had been convicted. 

911. By the same token, this further evidence established that the entire original investigation was corrupt, that the prosecution had suppressed evidence of the Petitioner’s actual innocence and that the prosecution had put forward an entirely false case against him. It also provided a plausible explanation for why the main prosecution witnesses should have perjured themselves in this case. 

912. Moreover, this further evidence found amazing support and corroboration in the existing evidence on the record, not only substantively in respect of the detail of Arnold Beverly’s confession itself, but also in respect of the existing evidence of prosecutorial misconduct in this case: the testimony of William Singletary, Dessie Hightower, Veronica Jones and Pamela Jenkins in relation to the unlawful attempts to suppress their evidence and intimidate them as witnesses. 

913. It is difficult to conceive of any more compelling evidence of actual innocence than a confession by the person who committed the murder for which the Petitioner had been convicted. Taken together with the rest of the further evidence, Arnold Beverly’s had an impact on every aspect of the prosecution case mounted against the Petitioner. Equally, the further evidence plainly supported the claims of prosecutorial misconduct which prior attorneys Weinglass and Williams had purportedly pursued up until this point.

914. In these circumstances, it was plainly in the Petitioner’s best interests to set about immediately  identifying in the limited time available the mass of supportive evidence both in the record and elsewhere which corroborates this further evidence and to issue a supplementary PCRA petition based upon it. As defense attorneys, this was clearly the function of attorney Weinglass and Williams. 

915. Yet, attorney Weinglass and attorney Williams failed to do so. This constituted ineffective representation by counsel and a constructive denial of counsel in violation of Petitioner’s statutory and constitutional rights under Pennsylvania law and in further violation of Petitioner’s rights to due process and equal protection of the law under the Fourteenth Amendment to the United States Constitution.

916. Petitioner specifically re-alleges and incorporates herein by  reference as though fully set forth each and every allegation in the Introduction to this Petition and in the First, Third, Fourth and Sixth Claims for Relief.


THIRTY-THIRD CLAIM FOR RELIEF

PETITIONER’S PRIOR ATTORNEYS WEINGLASS AND WILLIAMS FAILED AND REFUSED TO PROPERLY INVESTIGATE OR PROVIDE A GENUINE DEFENSE IN PETITIONER’S CASE AND FAILED AND REFUSED TO EXPOSE THE “PRO FORMA” DEFENSE PUT ON BY ATTORNEY JACKSON AT TRIAL.

917. Petitioner re-alleges and incorporates herein by reference as though fully set forth each and every allegation in the Introduction, General Allegations, and the other Claims for Relief in this Petition. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

A. 
PETITIONER’S PRIOR ATTORNEYS WEINGLASS AND WILLIAMS FAILED AND REFUSED TO PROPERLY INVESTIGATE OR PROVIDE A GENUINE DEFENSE IN PETITIONER’S CASE

918. In order to begin to be able to represent the Petitioner, attorney Weinglass and attorney Williams had to ascertain from the Petitioner his version of what had happened on 12/9/81 at 13th and Locust. Just as in any case, the client’s version of events is the foundation upon which any attorney builds his client’s case. Without ascertaining what his client’s version of events is, no attorney can begin to know what evidence he should seek to try and find to substantiate his client’s case. Nor can he begin to decide or advise the client what evidence he should  call in his defense. He certainly cannot properly or adequately offer his client advice or begin to make key decisions about such matters as, for instance, whether or not, the client should give evidence. He wouldn’t even know which were the parts of the prosecution case which he should seek to challenge.

919. In this case, attorney Weinglass and attorney Williams never ascertained from the Petitioner what he knew about what had happened on 12/9/811 at 13th and Locust.

920. In this respect, a passage at the beginning of attorney Williams’ book is highly illuminating. In Executing Justice, at pages 13-14, attorney Williams writes as follows:

“Before Mumia had caught Cynthia White’s eye, he had been in the driver’s seat of his own cab, anticipating another fare from among the many patrons of the numerous night spots nearby. From his cab situated in a parking lot across the street from where Officer Faulkner was struggling with the driver of the Volkswagen, he noticed the red light atop the patrol car. He then saw the Volkswagen, and his body stiffened. In one motion he opened the door and glided out of the cab. He looked again just to be sure. Yes it was his brother’s Volkswagen. Was that his brother with the cop, or was it his brother’s business partner, Ken Freeman, a frequent passenger in the Volkswagen? He strode briskly through the commercial lot and reached the street. He didn’t notice Cynthia White, and he had no cause to. His attention was on the cop and the other man. He then broke into a run. Yes, it was his brother, Billy Cook. And his brother was bleeding.”

921. Almost none of this is true. Attorney Williams has just made it all up. The Petitioner was in a cab, but it was a friend, Frank Allen’s cab. The cab was not in the parking lot. The cab was on 13th Street, about 26-50 feet north of  the intersection with Locust. The Petitioner was not simply sitting there waiting for another fare.  He was filling in his log/trip sheet. The Petitioner did not get out of the car when he saw the Volkswagen. His body did not stiffen. He did not open the door in one motion. He did not glide out of the cab. He did not look again just to be sure that it was his brother’s car. He did not wonder whether or not it was his brother or Ken Freeman who was with the cop. He did not stride briskly through the commercial lot until he reached the street. He did not suddenly realize that it was his brother with the cop and break into a run. The Petitioner was still in his cab filling out his log/trip sheet when he heard what sounded like a gunshot. He looked in the rear view mirror and saw people running up and down Locust. As he scanned up and down Locust, he recognized his brother, apparently distressed. He immediately  got out of his cab and ran towards, his brother who was screaming. Moreover, according to William Singletary, Cynthia White was on 13th Street, several car lengths south of Locust, around the corner from the scene of the shooting, and not in a position where she could witness the Petitioner come across the street at all. 

922. Attorney Weinglass and attorney Williams never ascertained from the Petitioner what he said had happened on 12/9/81 at 13th and Locust, because they had determined that it was not in their interests to advance a positive defense case on the Petitioner’s behalf. 

923. Accordingly, attorney Weinglass and attorney Williams never advanced any positive defense case on the Petitioner’s behalf, let alone his true defense case supported by the evidence which was available.

924. Attorney Weinglass and attorney Williams never put themselves in a position in which they could effectively challenge the testimony of the prosecution’s witnesses or even analyze their testimony accurately. Nor did they.

925. By the same token, attorney Weinglass and attorney Williams never put themselves in a position where they could begin to analyze, let alone present many of the Petitioner’s legal claims, such as the ineffectiveness of the Petitioner’s prior attorneys, either adequately or at all. Again, they failed to do so.

926. Attorney Weinglass and attorney Williams acted contrary to the Petitioner’s instructions that they should try to establish his innocence.  Because attorney Weinglass and attorney Williams determined that it was not in their interests to advance a defense case on behalf of the Petitioner, their entire representation of the Petitioner was a sham. In effect, they strangled the Petitioner’s true case at birth. They prevented him from establishing his innocence of the murder of Police Officer Faulkner and they destroyed many other decisive claims on his part. The manner in which they acted was worse than any prosecutor. 

927. Attorney Weinglass and attorney Williams failed and refused to ascertain from the Petitioner his version of what had happened on 12/9/81 at 13th and Locust.

928. Attorney Weinglass and attorney Williams failed and refused to put the Petitioner on the stand and told him not to testify in 1995.

929. Attorney Weinglass and attorney Williams failed and refused to put William Cook on the stand in 1995.

930. Attorney Weinglass and attorney Williams failed and refused either to investigate or to analyze the available physical evidence in the case.

931. Attorney Weinglass and attorney Williams failed and refused to question William Singletary when he was on the stand to obtain his substantive testimony about what happened on 12/9/81 at 13th and Locust. 

932. Attorney Weinglass and attorney Williams failed and refused to question Detective Thomas about William Singletary when he was on the stand and they failed and refused to put Dr Coletta on the stand in 1995. 

933. Attorney Weinglass and attorney Williams failed and refused to prove that Robert Chobert had recanted his trial testimony and much of his previous witness statements in 1995.

934. Attorney Weinglass and attorney Williams failed and refused to put Assistant District Attorney  McGill on the stand in 1995. 

935. Attorney Weinglass and attorney Williams failed and refused to plead or prove-up the most glaring example of ineffectiveness on the part of original trial counsel conceivable, namely his attempt to conduct the Petitioner’ defense at trail without bothering to find out what the Petitioner had to say about what had happened on 12/9/81 at 13th and Locust.

936. Attorney Weinglass and attorney Williams failed and refused to plead or prove up the purely “pro forma” defense put on by attorney Jackson at the original trial and that the cumulative effect of attorney Jackson’s myriad failings was that the Petitioner was convicted of Police Officer Faulkner’s murder when even the most elementary use of the available evidence would have secured his acquittal.

937. Attorney Weinglass and attorney Williams failed to put appellate counsel Marilyn Gelb on the stand in 1995.

938. Attorney Weinglass and attorney Williams failed and refused to issue a second PCRA petition when they were provided with Arnold Beverly’s signed confession in June 1999.

939. Attorney Weinglass and attorney Williams failed and refused to analyze the available evidence and its impact on the Petitioner’s case at any time.

940. Attorney Weinglass and attorney Williams failed and refused to pursue the available discovery on the Petitioner’s behalf.

941. Attorney Weinglass and attorney Williams failed and refused to prove up the Petitioner’s claim for actual innocence. 

942. Attorney Weinglass and attorney Williams even failed to prove that there was a passenger in William Cook’s car that night. They failed to question Arnold Howard about the fact that Kenneth Freeman, who was the passenger, had been picked out of a line-up twice by Cynthia White and that Freeman’s hands had been tested. They  failed to put forward a Brady/Kyles claim for the prosecution’s failure to disclose these facts and failure to produce witness statements or interrogation reports as to Freeman or the results of the testing on his hands. They failed to put forward a prosecutorial misconduct claim for the suppression of the evidence regarding Freeman and for having released Freeman but charged Petitioner Jamal and then opposed a line-up requested by Petitioner repeatedly on grounds that no one else was present at the incident and there were no eyewitnesses.

943. Because of their determination not to advance any defense case on the part of the Petitioner, attorney Weinglass and Attorney Williams, sometimes clearly consciously  and sometimes, perhaps, unconsciously, also sacrificed numerous other decisive legal and other claims  on the part of the Petitioner. 

944. If the manner in which Attorney Weinglass and attorney Williams purported to represent the Petitioner does not constitute constructive denial of counsel, it is impossible to conceive of what manner of representation ever might. In any event, attorney Weinglass and attorney Williams representation of the Petitioner went far, far beyond whatever boundaries there might be to ineffectiveness.


B. 
ATTORNEYS WEINGLASS AND WILLIAMS FAILED AND REFUSED TO EXPOSE THE “PRO FORMA” DEFENSE PUT ON BY ATTORNEY JACKSON AT TRIAL.

945. When, as back up counsel, attorney Jackson was ordered to take over the conduct of the Petitioner’s defense at the original trial after the Petitioner had been wrongfully deprived of his Sixth Amendment right to represent himself pro se, attorney Jackson should have refused to do so unless and until he had had a reasonable opportunity, first, to ascertain from the Petitioner his version of what happened on 12/9/81 at 13th and Locust and, secondly,  to interview potential witnesses and prepare properly for the Petitioner’s trial.

946. As it was, attorney Jackson never bothered to ask the Petitioner what had happened on 12/9/81. In these circumstances, attorney Jackson’s representation of the Petitioner was bound to be and, indeed, inevitably proved to be wholly and necessarily irredeemably ineffective. Attorney Jackson was never in a position to do any more than go through the motions and put forward a purely pro forma defense on the Petitioner’s behalf. The most which he could attempt to do was to try to test the testimony of the Commonwealth’s witnesses. He could not begin to advance any positive defense case on the Petitioner’s behalf and, indeed, he completely failed to do so.  

947. Just as in any case, and just as attorney Weinglass and attorney Williams should have done when they represented the Petitioner, attorney Jackson had to ascertain from the Petitioner his version of what happened on 12/9/81 at 13th and Locust before he could begin to represent the Petitioner: the client’s version of events is the foundation upon which any attorney builds his client’s case. 

948. Without ascertaining what the Petitioner’s version of events was, attorney Jackson was not in a position to even decide or advise the Petitioner about what evidence he should attempt to investigate in order to try to substantiate his case. Nor could attorney Jackson begin to decide or advise the Petitioner what evidence he should call in his defense. He certainly could not  properly or adequately offer the Petitioner any advice or begin to make key decisions about such matters as, for instance, whether or not, the Petitioner should give evidence. He didn’t  even know which were the parts of the prosecution case which he should seek to challenge. He was completely unable to put forward any positive case to the Commonwealth witnesses in cross-examination. Nor could he begin to make any meaningful opening or closing statements. 

949. In any event, attorney Jackson was completely unprepared to conduct a trial of this nature. He needed time to analyze the Commonwealth’s case against the Petitioner properly, but he did not even use the time which was available usefully. He was not sufficiently prepared even to impeach the testimony of the Commonwealth’s witnesses properly.  

950. Attorney Jackson did not even have the wit to ascertain from the Petitioner his version of events as the case continued. He did not interview potential defense witnesses. He did not even subpoena all of those witnesses such as Police Officer Wakshul whom he did decide that he wished to call on the Petitioner’s behalf. 

951. As it was, attorney Jackson failed to make any form of opening statement at the beginning of the trial. He equally failed to make any meaningful form of opening or closing statements at the commencement of the defense case and at the conclusion of the trial respectively. 

952. The central tenet of the Commonwealth’s case against the Petitioner was that there were only two people who could have possibly killed Police Officer Faulkner, the Petitioner and his brother, William Cook, and of those two people, the Commonwealth had specifically excluded the possibility that it was William Cook, leaving just the Petitioner as the only potential suspect.  The foundation of this core allegation was Cynthia White’s testimony  that no one else was present and her failure to mention the passenger in Cook’s car. At the time, attorney Jackson had in his possession Cynthia White’s testimony at William Cook’s earlier trial on two assault charges and  one charge of resisting arrest arising out of the same incident. At William Cook’s earlier trial, Cynthia White  had expressly acknowledged that there had been a passenger in William Cook’s car that night. Yet, attorney Jackson failed to impeach her with her earlier testimony. 

953. This is undoubtedly the most startling example of attorney Jackson’s many failures to expose the previous inconsistent statements and the inherent unreliability of the prosecution’s alleged eye-witnesses at trial. 

954. Perhaps most fundamentally, however, without knowing what the Petitioner said had happened that night, it was impossible for attorney Jackson to put any form of positive defense case to any of the Commonwealth’s witnesses as to what had actually happened that night in cross-examination. Even to the extent that any of those prosecution witnesses may have been attempting to be truthful, it was impossible for attorney Jackson to prompt their recollections in cross-examination with the Petitioner’s version of events and thereby to obtain concessions from them. Both tasks are, of course, vital functions of cross-examination. Without them, the way attorney Jackson attempted to represent the Petitioner at his trial was bound to be fundamentally flawed.  

955. In the light of the evidence adduced on the part of the Commonwealth at his original trial and, in particular, the fact that he had been found shot at the scene supposedly by a bullet from Police Officer Faulkner’s gun, the Petitioner had no choice other than to testify if he was to stand any prospect of being acquitted of Police Officer Faulkner’s murder. Yet, attorney Jackson failed to advise the Petitioner that he had to take the stand, let alone give him the properly reasoned advice and explanation to which he was entitled on this vital issue, not least because, since he had never ascertained from the Petitioner what his version of what had happened that night actually was, attorney Jackson was never in a position to do so. 

956. Similar considerations apply to William Cook, who was present at the scene during the incident and who attended court during the Petitioner’s trial, but whom attorney Jackson did not even interview. 

957. If attorney Jackson had bothered to interview William Cook, he would have ascertained that his testimony would not only exculpate the Petitioner, but also establish that, contrary to the prosecution case and the Commonwealth’s supposed eyewitness testimony and, in particular, Cynthia White’s, there had been a passenger in William Cook’s Volkswagen, Kenneth Freeman. In view of what William Cook saw and was subsequently told by Kenneth Freeman, attorney Jackson would have been bound to put William Cook in the stand and to subpoena Kenneth Freeman. If Kenneth Freeman had been subpoenaed, he would almost inevitably have taken the Fifth Amendment, thereby destroying the prosecution theory of the case, namely that the Petitioner had acted on his own, gunning down Police Officer Faulkner in the street simply because he had sought to detain his brother. 

958. Furthermore, if William Cook had testified, he would have established that Police Officer Faulkner had assaulted him before he was shot. If William Cook’s evidence in this respect alone had been accepted by the jury at the Petitioner’s original trial, and it was supported by the testimony of at least some of the alleged eyewitnesses, this would not have been a capital case, even if the Petitioner had ever been convicted of murder. If the jury had believed that Police Officer Faulkner had been killed as he was assaulting William Cook, the jury would have had to accept that Police Officer Faulkner was not acting in the course of his duty at the time when he was killed. If Police Officer Faulkner was not acting in the course of duty, the aggravating factor which might have justified the imposition of the death penalty in this case simply would not have existed.  Yet, at a preliminary hearing, attorney Jackson had actually stipulated that Police Officer Faulkner had been killed in the line of duty.

959. Significant criticisms can also be made of a myriad of other aspects of the way in which attorney Jackson  purported to represent the Petitioner at his original trial. For instance, like attorney Weinglass and attorney Williams after him, attorney Jackson did not even bother to add up the number of bullets which, in the light of the physical evidence in this case, appeared to have been fired at the scene. Similarly,  the basis upon which attorney Jackson sought to introduce evidence of Robert Chobert’s conviction for arson was obviously misconceived. The proper basis upon which to seek the admission of the evidence of Chobert’s conviction for arson was clearly that Chobert was in violation of probation on a daily  basis for driving on a suspended license as he was working full-time as a taxi driver; he was therefore facing a possible sentence of 30 years in state prison on the arson case if his probation were revoked; accordingly, he was particularly susceptible to unlawful pressure from the police to fabricate his testimony in this case. 

960. The fundamental flaw in the way in which attorney Jackson attempted to represent the Petitioner at his original trial was failing to ascertain from him what had happened on 12/9/81 at 13th and Locust.

961. But equally significant is the cumulative effect of this and all of the myriad of other failings on the part of attorney Jackson. 

962. In fact, it is all too easy to see how the Petitioner could and should have won the original trial with the evidence which was available at the time of the original trial. 

963. It was obvious to anyone that the lynch pin of the prosecution’s case against the Petitioner  was that there were only two people who could have possibly shot Police Officer Faulkner, the Petitioner and William Cook, and that of those two people, the prosecution had specifically excluded the possibility that it was William Cook, thereby leaving just one possible candidate, the Petitioner.

964. It was therefore obvious to even the most unaccomplished attorney in the world that, if he could tie anyone else into this scenario, the whole prosecution case against the Petitioner would begin to disintegrate. 

965. Attorney Jackson, even without obtaining the Petitioner or William Cook’s account of what had happened, knew that there had been a passenger that night in William Cook’s Volkswagen. He knew that from Cynthia White’s testimony at William Cook’s earlier assault trial, which he had in his hand when he cross-examined her. In these circumstances, attorney Jackson’s task was elementary. All that he had to do was to ask Cynthia White during cross-examination whether or not there was a passenger in the Volkswagen that night. If she denied it, he could impeach her and prove up the fact that there had been a passenger in the Volkswagen from the transcript of her testimony at the earlier assault trial. If, on the other hand, Cynthia White accepted that there had been a passenger in William Cook’s Volkswagen, he also proved that there had been a passenger in the car. 

966. Next he had to put William Cook on the stand. He would not only have testified that the Petitioner did not shoot Police Officer Faulkner. He would also have identified the passenger as Kenneth Freeman. 

967. Next attorney Jackson had to put Kenneth Freeman on the stand. All attorney Jackson had to say to Kenneth Freeman once he was on the stand was effectively, you shot Police Officer Faulkner in the back and then in the head. It would hardly matter how precisely Kenneth Freeman responded, the point would have been made to the jury: there was another candidate for the killing and one whose existence the District Attorney and the main prosecution witness had tried to keep secret from the jury. The issue was one of identity. 

968. Cynthia White and Robert Chobert had told their stories ten different times in ten different ways. This could and should have been much more fully exposed in cross-examination. Moreover, both Cynthia White and Robert Chobert were plainly susceptible to impeachment. 

969. Since the prosecutor had prevented the Petitioner appearing in a line up, the court should have sua sponte warned the jury to act with extreme caution before convicting on any identification evidence in these circumstances (Claim 9, Subpoint 2).

970. The physical evidence clearly established that more bullets had been fired at the scene than the prosecution scenario contemplated.

971. The prosecution could not prove that the bullet which was allegedly found in Police Officer Faulkner’s head wound had been fired from the Petitioner’s gun: it could have come from literally millions of other similar hand guns. 

972. Although the prosecution claimed that the bullet which was allegedly found in the Petitioner’s chest wound was fired from Police Officer Faulkner’s gun, Police Officer Faulkner could not have shot the Petitioner, because of the downward trajectory of the bullet in his body. 

973. Moreover, Police Officer Shoemaker and Police Officer Forbes’ testimony of how and when they allegedly recovered the Petitioner and Police Officer Faulkner’s weapons  was readily impeachable.  Dessie Hightower testified that Police Officer Faulkner’s gun was still in his holster when the police placed him in a police wagon (6/28/82; 128). In his police interview on 22nd March, 1982, Albert Magilton the police were looking for a gun much later, just before they attempted to handcuff a black male by the Volkswagen. 

974. The alleged hospital confession was patently and demonstrably fabricated, and this would have been even more readily apparent if attorney Jackson had taken the trouble to elicit Dr Coletta’s evidence properly when he testified. 

975. And into this melting pot went the Petitioner’s testimony that he did not shoot Police Officer Faulkner, about how and when he was shot, and about the alleged hospital confession. 

976. Had the Petitioner’s case been presented in this way at the original trial, no jury could have convicted the Petitioner even then. 

977. The fundamental flaw in  the way in which attorney Jackson attempted to represent the Petitioner at his original trial was failing to ascertain from him what had happened on 12/9/81 at 13th and Locust. Without knowing what the Petitioner said had happened that night, attorney Jackson could do nothing on the Petitioner’s behalf. He could not even to begin to defend him. His purported representation of the Petitioner was a chimera.

978. Nothing can disguise this absolutely fundamental flaw in the manner in which attorney Jackson went about representing the Petitioner. There was no defense case put forward at the original trial. This much is obvious to anyone who even begins to read the transcript. Mr. Jackson himself admitted on the record during jury selection that he did not have a defense! (Tr. 6/16/82: 399) This must have been equally obvious to attorney Weinglass and attorney Williams when they first began to represent the Petitioner. 

C. 
ATTORNEYS WEINGLASS AND WILLIAMS WERE NEVER GENUINELY INTERESTED IN ADVANCING A POSITIVE DEFENSE CASE ON BEHALF OF PETITIONER JAMAL.

979. By the same token, as attorney Weinglass and attorney Williams began to assimilate the evidence in this case, the cumulative effect of attorney Jackson’s myriad different failings at the original trial and the fact that if attorney Jackson had taken even the most elementary steps to present the Petitioner’s defense on the basis of the evidence which was available to him then, the Petitioner would never have been convicted in the first place, must or, at the very least, should have stood out to them like a sore thumb, if attorney Weinglass and attorney Williams were ever genuinely interested in advancing the Petitioner’s positive defense case on his behalf.

980. For, if attorney Weinglass and attorney Williams ever seriously contemplated advancing a claim of ineffective counsel regarding  attorney Jackson, they had to consider and decide upon what defense case attorney Jackson should have advanced on the evidence which was or should  have been available to him at the original trial. 

981. In this respect, attorney Weinglass and attorney Williams had the distinct advantage over attorney Jackson in that they were aware from the outset of William Singletary’s substantive testimony. Attorney Weinglass and attorney Williams were also always aware of the information which Arnold Beverly had given to attorney Wolkenstein. They subsequently learned of William Cook’s account of what happened that night. In 1995, Attorney Weinglass also learned from Arnold Howard that Cynthia White had picked out Kenneth Freeman twice out of a line up as a killer. 

982. Moreover, there is a clear pattern to the way in which attorney Weinglass and attorney Williams have dealt with each of these four key witnesses together with the Petitioner himself and Robert Chobert. 

983. Attorney Weinglass and attorney Williams failed to elicit William Singletary’s substantive testimony about what had happened on 12/9/81 at 13th and Locust.  They never asked him who shot Police Officer Faulkner, even though they knew that the answer he would give was the man whom he identified as the passenger in the Volkswagen.  Moreover, attorney Weinglass publicly disavowed William Singletary’s reliability as a witness before they even put him in the stand (8/11/95;10).

984. When Arnold Howard testified that Kenneth Freeman kept getting picked out in line ups, attorney Weinglass failed to elicit from him that the person who kept picking him out was, in fact, Cynthia White. Although attorney Weinglass knew that Kenneth Freeman had specifically told Arnold Howard  that Cynthia White had twice picked him out of a line up, all that attorney Weinglass elicited from Arnold Howard when he testified was that the person whom Ken Freeman had said  kept picking him out was “that girl behind that glass” and that “that girl” was “African American” (8/9/95; 19).

985. Although attorney Weinglass and attorney Williams knew that Robert Chobert had recanted his trial testimony and much in his earlier witness statements in an interview with defense investigator in 1995, they neither raised this with Robert Chobert when he was on the stand nor put the investigator on the stand to prove it. Attorney Weinglass specifically told the defense investigator that he was not required as a witness that Robert Chobert had recanted his trial testimony to him, because they had already  established this when Robert Chobert had testified.. 

986. Attorney Weinglass misled the Court at the original PCRA hearing when he said that  William Cook was unwilling to testify because there were outstanding bench warrants for his arrest. William Cook was ready and willing to testify. The reason why he did not testify was that Attorney Weinglass refused to put him on the stand. Attorney Weinglass and attorney Williams  effectively repeated this calumny in the Petitioner’s subsequent federal habeas petition when they stated that William Cook had disappeared, even though they knew precisely where to locate him. 

987. Attorney Weinglass and attorney Williams failed and refused to issue a further Petition for Post Conviction Relief on the basis of Arnold Beverly’s confession in June 1999. Attorney Williams then proceeded to try and publically “put [Arnold Beverly] on to the trash heap”  when he wrote and published  Executing Justice.

 988. ttorney Weinglass and attorney Williams failed and refused to put the Petitioner on the stand in 1995. It is now almost 19 years since the Petitioner’s arrest. Until 5/4/01, the Petitioner had never given his account of what happened on 12/9/91 at 13th and Locust publicly, let alone in court. Had the Petitioner testified in 1995, it would have been 13 years too late. It is now 6 years later.   

989. The Petitioner, William Cook, William Singletary and Arnold Beverly are probably the most important defense witnesses. Yet, in each instance, Attorney Weinglass and attorney Williams have plainly set out to bury and undermine their testimony. But this malign approach is all pervasive. It touches almost every important aspect of the case with the result that, even when attorney Weinglass and attorney Williams did call witnesses to testify, they failed to elicit crucial testimony from them. Attorney Weinglass and attorney Williams’ failure to plead and prove up attorney Jackson’s ineffectiveness of counsel must be judged in the context of how they handled the testimony of Arnold Howard and Robert Chobert. They did not simply drop the ball. They threw it away.

990. The reason why attorney Weinglass and attorney Williams did not plead or offer proof of these fundamental flaws in the way in which attorney Jackson went about representing the Petitioner at his original trial was that, if they pursued any such claims, they would have had to have established prejudice. In order to establish prejudice, they would have had to have adduced evidence of the Petitioner’s actual innocence. This attorney Weinglass and attorney Williams  were not prepared to do, because they had determined that it was not in their personal interests to advance a positive defense case on the Petitioner’s behalf.

991. Attorney Weinglass and attorney Williams’ failure and refusal to advance these claims of ineffectiveness of counsel on the part of Attorney Jackson in the original PCRA proceedings together with their reasons for doing so constitutes a constructive denial of counsel. Alternatively, attorney Weinglass and attorney Williams’ failure and refusal to advance such a claim of ineffectiveness of counsel on the part of attorney Jackson in the original PCRA proceedings was such a glaring and startling omission as to amount to wholly and necessarily irredeemably ineffective representation on the part of attorney Weinglass and attorney Williams. 

992. In truth,  attorney Weinglass and attorney Williams’ representation of the Petitioner was, throughout the period of their retainer, a sham. The Petitioner was effectively denied counsel for the last nine years. Alternatively, to the extent that the Petitioner might be deemed to have received the services of counsel at any time during this period, any representation which he did have was wholly and necessarily irredeemably ineffective.   

993. The Petitioner specifically incorporates herein by reference each and every allegation in the First, Second and Fourth through Ninth Claims for Relief, inclusive, in this Petition.

THIRTY-FOURTH CLAIM FOR RELIEF
ATTORNEYS WEINGLASS AND WILLIAMS FAILED  IN THE PCRA PROCEEDINGS TO PLEAD OR PROVE-UP DEFENSE ATTORNEY JACKSON’S INEFFECTIVE REPRESENTATION AT TRIAL IN FAILING TO PROVE THE EXISTENCE AND IDENTITY OF THE PASSENGER IN WILLIAM COOK’S CAR OR THE ROLE OF THE PASSENGER IN THE SHOOTING OF OFFICER FAULKNER. 

994. Petitioner re-alleges and incorporates herein by reference as though fully set forth each and every allegation in the Introduction, General Allegations, and the other Claims for Relief in this Petition. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

995. The prosecution’s case against Petitioner Jamal at trial was based upon the assumption that there were only two people other than Officer Faulkner present at the crime scene: Petitioner Jamal and his brother William Cook. Since the prosecution excluded Cook as a suspect, the only person left who could have shot the officer was Petitioner Jamal. This is the argument which prosecutor McGill made to the jury (7/1/82: 172) and had previously made in pretrial proceedings to successfully oppose Petitioner’s repeated motions for a line-up.  (Tr. 1/5/82: 17)

996. However, contrary to the prosecution’s theory, there was at least one other person present who could have shot the police officer – the passenger in William Cook’s car. In her prior testimony at William Cook’s trial, Cynthia White revealed that there was a passenger in Cook’s car when it was stopped by Officer Faulkner.

Q. (McGill)Q. (McGill)

Tell the Judge exactly what you saw?

A. (Cynthia White)
I noticed a police car.

Q. (McGill)

You’ve got to speak loud. 

  
A. (Cynthia White) 
I noticed a police car with the lights on and the spotlight on. The spotlight with the lights on the top of the police car, and it was pulling the Volkswagen over to the side of Locust street. 

And the police got out of the police car and walked over to the Volkswagen. And he didn’t get all the way to the Volkswagen, and the driver of the Volkswagen was passing some words. He had walked around between the two doors, walked to the sidewalk. 

Q. (McGill) 

Who walked?

A. (Cynthia White) 
The passenger - - the driver. The driver and the police officer. 

     (McGill)
Q. 


When the officer went up to the car, which side of the car did the officer go up to?

A.(Cynthia White) 
The driver side.

Q. (McGill)

The driver side?

A. (Cynthia White) 
Yes. 

Q. (McGill) 

What did the passenger do?

A. (Cynthia White)
He had got out.

Q. (McGill) 

What did the driver do?  


A. (Cynthia White)
He got out of the car. 

Q. (McGill)

He got out of the car? 

A. (Cynthia White)
Yes.”11 

997. Although Cynthia White had revealed the existence of the passenger  in her prior testimony at Cook’s trial under questioning by prosecutor McGill, she made no reference to his existence when she testified at Petitioner’s trial, in fact she falsely stated that no one else was present. (Tr. 6/21/82: 4.106)   

998. Had Jackson proved up the existence of the passenger by cross-examining White as to her prior testimony at William Cook’s trial it would have destroyed the key  assumption underlying the prosecution’s case against Petitioner Jamal, i.e., that there were only two people present other than the police officer and, since one of them was excluded as a suspect, the other – Petitioner Jamal – had to be guilty of the shooting. 

999. Proving up the presence of the passenger would also have raised more than reasonable doubts about the credibility of the prosecution’s witnesses and the good faith of the prosecution itself.  It would have shown Cynthia White to be lying under oath in front of the jury in order to conceal the existence of the passenger. And it would have suggested an intentional frame-up  by  the prosecution since Assistant District Attorney  McGill prosecuted both Cook and Petitioner Jamal and had to have known that White was lying to the jury by concealing the passenger’s existence and denying that anyone else was present.

1000. Cross-examining Cynthia White with regard to her prior testimony about the passenger in Cook’s car would necessarily have raised a reasonable doubt as to whether Petitioner Jamal was guilty and  inevitably resulted in Petitioner’s acquittal. Petitioner’s right to effective representation by counsel at trial was violated when defense attorney Jackson failed to cross-examine White on this key point. There was no excuse for this failure by Jackson because Jackson knew about White’s testimony in Cook’s trial concerning the passenger.

1001. It is obvious from the transcript of Petitioner Jamal’s trial that while defense attorney Jackson was cross-examining Cynthia White he had in his hands the transcript of her prior testimony in the trial of William Cook.  Jackson specifically refers White to that testimony: “I refer you to the notes of testimony, March 29, 1982, page 41.”12 (Tr. 6/22/82: 5.93) That Jackson used the transcript from William Cook’s trial during his cross-examination of witnesses in Petitioner Jamal’s trial  is also proved from Jackson’s reference to the Cook transcript in his cross-examination of Mr. Scanlon. (Tr: 6/25/82: 8.67)

1002. Not only was Jackson ineffective for not proving up the existence of the passenger in cross-examination of Cynthia White, he was even more ineffective for not calling William Cook as a witness. Obviously, if there was a passenger in William Cook’s car, Cook had to know who the passenger was. Cook should have been called as a witness to identify the passenger. Once the passenger was identified, a subpoena could then have been served to require the passenger to appear as a witness. The passenger could then be asked in front of the jury if it was he who shot Officer Faulkner. Whether the passenger admitted, denied or took the Fifth Amendment, the effect on the jury would have been to raise a reasonable doubt in either instance and an acquittal of Petitioner Jamal would have been inevitable.

1003. Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams should have known all of the above facts merely from reviewing the transcript of Petitioner’s trial, as well as reviewing Jackson’s annotated transcript of Cook’s trial which they presumably had obtained from Jackson himself. Yet, Petitioner’s former attorneys set forth no claim in their PCRA petition of ineffective representation by Jackson for his failure to cross-examine Cynthia White about the passenger, nor his failure to call William Cook to identify the passenger, nor his failure to call the passenger himself as a witness and ask if he shot Officer Faulkner. Nor did Weinglass and Williams question Jackson during the evidentiary hearing in 1995 about why he did not take these obvious steps during the trial of Petitioner Jamal.

1004. Moreover, William Cook was ready and willing to testify at the PCRA hearing in 1995. It had been agreed by Petitioner’s attorneys that he would be called as a witness. Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams had to know that Cook would testify to the same facts that he was later to attest to in a signed declaration in May of 1999, viz. Kenneth Freeman was the passenger in his car when it was stopped by Officer Faulkner and, some time thereafter, Freeman confessed to him that there had been a plot to kill the officer that night and he, Freeman, was armed and participated in the shooting. Obviously, had William Cook testified to these facts in the 1982 trial of Petitioner Jamal the trial would have had a very different outcome. Moreover, had Freeman been put on the witness stand and asked point-blank whether he had shot Officer Faulkner he most likely would have taken the Fifth Amendment. No jury, reasonable or otherwise, could possibly have convicted Petitioner Jamal under such circumstances.

1005. However, not only did Weinglass and Williams fail to call Cook as a witness at the PCRA hearing, Weinglass misrepresented to the court that Cook had “disappeared” and was unavailable to testify for fear he would be arrested on outstanding warrants when the truth was that Cook was both available and willing to testify but had been told by Weinglass not to do so.

1006. The foregoing acts and omissions to act by attorneys Weinglass and Williams constituted ineffective representation by counsel and/or constructive denial of counsel in  violation of Petitioner Jamal’s statutory and constitutional rights under Pennsylvania law and the Fourteenth Amendment to the United States Constitution.


THIRTY-FIFTH CLAIM FOR RELIEF
ATTORNEYS WEINGLASS AND WILLIAMS FAILED TO MAKE AN OFFER OF PROOF OR QUESTION WITNESS CHOBERT ON DIRECT EXAMINATION AT THE PCRA HEARING AS TO THE RECANTATION OF HIS TRIAL TESTIMONY WHICH HE MADE TO THEIR INVESTIGATOR; NOR DID THEY PROPERLY PRESENT AN INEFFECTIVENESS OF REPRESENTATION CLAIM WITH REGARD TO TRIAL ATTORNEY JACKSON’S FAILURE TO IMPEACH CHOBERT AT TRIAL.

1007. Petitioner re-alleges and incorporates herein by reference as though fully set forth each and every allegation in the Introduction, General Allegations, and other Claims for Relief in this Petition. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

A. 
ATTORNEYS WEINGLASS AND WILLIAMS FAILED TO MAKE AN OFFER OF PROOF OR QUESTION WITNESS CHOBERT ON DIRECT EXAMINATION AT THE PCRA HEARING AS TO THE RECANTATION OF HIS TRIAL TESTIMONY WHICH HE MADE TO THEIR INVESTIGATOR.

1008. On August 6, 1995, witness Robert Chobert was interviewed  by  telephone by an investigator employed by Petitioner’s Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams. The investigator had previously interviewed Chobert in person. 

1009. In the August 6, 1995 telephone interview Chobert recanted his prior testimony at trial in several important respects: 

1010. Chobert stated that he was parked in his taxi on the northwest corner of 13th and Locust Streets when he heard a shot, looked up, and saw  a Black male standing on the south sidewalk to the east of him, near a police car, who soon fell down.

1011. Chobert stated that he saw no one else in the immediate vicinity. Chobert was asked by the investigator if he saw a second Black man, either running away or standing up against the wall, and Chobert stated he had not seen anyone. Chobert was asked several times if he saw anyone else in the nearby vicinity of the man whom he had seen fall, to which he replied he had seen no one, black or white, standing nearby.

1012. The investigator read to Chobert portions of Detective Witcher’s 12/9/81 report (Philadelphia P.D., Homicide Division) with regard to Chobert’s evidence and Chobert responded that a great deal of the report was inaccurate. The investigator read to Chobert portions of Detective Harmon’s 12/12/81 report with regard to Chobert’s evidence and Chobert’s having described a second Black male “standing against the wall,” to which Chobert responded, “That’s a lie.”

1013. Chobert stated that, after he heard the shot and saw the Black male fall down he exited his taxi, walked down the sidewalk on the south side of Locust and looked eastward in the direction where he had seen the man fall. He saw a white police officer lying flat on his back and a Black male slumped against a parking meter.

1014. Chobert stated that he did not see anyone stand over the officer and shoot the officer. Chobert also stated that he heard only one shot fired.

1015. As Chobert approached the fallen officer other police officers began to arrive and ordered him away from the scene, but upon learning that he was a witness asked him to wait. He went back to his taxi and was subsequently interviewed by at least two officers.

1016. Chobert also stated that he knew Cynthia White and that he did not see her anywhere in the vicinity  of the shooting that night.

1017. Chobert stated that he was interviewed at least once by Assistant D.A. McGill who told Chobert that he, McGill, would get Chobert’s driver’s license back for him, which had previously been suspended, after Chobert told McGill that he needed the license for his work.

1018. This information was provided by the investigator to Chief Counsel Leonard Weinglass and Weinglass had the investigator present in the courthouse during the 1995 PCRA hearing to call as a witness to impeach Chobert if he denied any  of  the above statements when Chobert testified at the hearing.

1019. However, although attorney Weinglass made an offer of proof to the Court with regard to Chobert’s anticipated testimony, the offer of proof only went to the issue of Chobert’s having been promised by the prosecution that they would help him get his driver’s license back and to the manner in which the police had housed Chobert in a hotel during Petitioner Jamal’s trial and driven him back and forth between the hotel and his job. (Tr. 8/14/95: 11, 105) 

1020. Weinglass’ offer of proof did not inform the Court that Chobert had recanted the key part of his testimony at Petitioner Jamal’s trial wherein he had testified to having seen Petitioner stand over and shoot Officer Faulkner as Faulkner lay on the ground. Nor did the offer of proof disclose that Chobert had stated that many parts of the police reports on their interviews with him were not true. Nor did the offer of proof disclose that Chobert had stated he only heard one shot fired.

1021. When attorney Weinglass put Chobert on the witness stand on direct examination he confined his examination to the prosecution’s having offered to help him get his license back and to the manner in which the police had housed him in a hotel at the time of Petitioner’s trial and took him back and forth between his work and the hotel.  Weinglass  asked no questions about Chobert’s recantation to the investigator of his prior trial testimony. (Tr. 8/15/95: 3-10) When the Assistant District Attorney attempted during cross-examination to introduce into evidence Chobert’s prior statements to police, attorney Weinglass objected on grounds that it was outside the scope of direct examination. (Tr. 8/15/95: 12-13) On redirect examination attorney Weinglass feigned an attempt to question Chobert about whether his prior statements were true, but the question was not permitted by Judge Sabo on grounds that Weinglass had not asked about that on direct examination and the District Attorney had not asked the witness about the substance of the prior statements but only to identify them. (Tr. 8/15/95: 25-27)

1022. After Chobert was excused, Weinglass did not call the investigator as a witness. He advised the investigator that his testimony was not needed because Chobert had satisfactorily testified with regard to the matters disclosed to the investigator when he interviewed Chobert.

1023. It was ineffective representation by counsel and/or a constructive denial of counsel at the PCRA hearing for attorney Weinglass not to make an offer of proof or cross-examine Chobert with regard to his recantation of the key parts of his trial testimony. Weinglass had an investigator present in the courthouse ready and willing to testify to Chobert’s recantation in the event that Chobert denied it under oath. There can be no possible excuse or explanation for Weinglass’ behavior in this instance. It was directly contrary to the interests of his client and can have no strategic, tactical or rational explanation. Chief Legal Strategist Daniel Williams was complicit in Weinglass’ conduct alleged herein.

B. 
ATTORNEYS WEINGLASS AND WILLIAMS FAILED TO  PROPERLY PRESENT AN INEFFECTIVENESS OF REPRESENTATION CLAIM WITH REGARD TO TRIAL ATTORNEY JACKSON’S FAILURE TO IMPEACH CHOBERT AT TRIAL.

1024. Robert Chobert was one of the key (alleged) eyewitnesses who testified against Petitioner Jamal at trial. Chobert claimed to have seen Petitioner Jamal shoot Officer Faulkner. Although defense attorney Jackson made a feeble effort to impeach Chobert with his felony arson conviction for firebombing a school, Judge Sabo refused to permit this cross-examination on the basis that arson was not “crimen falsi,” i.e., it was not relevant to the truthfulness of the witness.

1025. Jackson was ineffective as counsel for not cross-examining Chobert on the proper ground for impeachment: Chobert was still on probation for the arson conviction, he was in violation of probation on a daily basis for driving on a suspended license as he was working full-time as a taxi driver, and he was facing a possible sentence of 30 years in state prison on the arson case if his probation were revoked.13
1026. Chobert was obviously vulnerable to police pressure to say whatever they told him to say. When Jackson failed to impeach Chobert for this, the prosecutor took full advantage of Jackson’s incompetence to brazenly lie to the jury in closing statement and claim that Chobert’s testimony should be believed because, as the prosecutor rhetorically put it, what motive would Chobert have to make up such a story?(Tr. 7/1/82: 181)

1027. Jackson knew that Chobert was on probation because the prosecutor told him so at sidebar, Jackson had Chobert’s rap sheet, and the prosecutor gave him an extra copy. (Tr. 6/19/82: 216) Chobert testified at sidebar to being on probation for arson. (Tr. 6/19/82: 220) Jackson also knew that Chobert had two drunk driving cases, because they are listed on his rap sheet and Judge Sabo referred to them at sidebar. (Tr. 6/19/82: 225-226)

1028. Jackson, or any other minimally competent criminal defense lawyer, should have suspected from the drunk driving cases that Chobert’s driver’s license might be suspended. All Jackson had to do, after putting 2 and 2 together, was to ask Chobert on the witness stand if his license was suspended. Jackson could then have proven up the fact that Chobert was in violation of probation for driving on a suspended license and shown the jury that Chobert was certainly subject to police pressure since he could go to prison for 30 years if his probation were revoked.

1029. It was important to the defense case to impeach Chobert, not only because he testified on direct examination at trial that he saw Petitioner shoot Officer Faulkner, but also because Chobert changed his testimony from his earlier witness statements in which he had stated that the person who shot the officer ran thirty  feet away from the scene afterwards (which would have excluded Petitioner Jamal from being the shooter). At trial, however, Chobert claimed that the shooter ran only ten feet away and that he had been mistaken in his earlier statements.

1030. Although Petitioner’s Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams claim in the Amended PCRA Petition they filed in 1995 that Jackson “failed adequately to attack the credibility of witness Chobert” they  allege no specific basis for this claim other than Jackson’s failure “to argue that evidence of the witness’ criminal history should be allowed to show bias and susceptibility to police pressure.” (Amended PCRA Petition, p. 45, para. 112.) Thus, Weinglass and Williams make precisely the same mistake that Jackson himself made, they fail to see that the proper ground for impeaching Chobert was the fact that he was on probation AND was in violation of probation for driving on a suspended license. The failure of Weinglass and Williams to properly put forth the ineffectiveness of counsel claim against trial attorney Jackson was clearly ineffective representation on their part.

1031. During the 1995 PCRA hearing, it came out in Chobert’s testimony that his driver’s license had been suspended at the time that Officer Faulkner was shot and during Petitioner’s trial, and that Chobert’s license had never been reinstated. (PCRA Tr. 8/15/95: 4-5) Chobert admitted that he had been driving a taxicab for a living at that time and was continuing to do so despite the license suspension. (PCRA Tr. 8/15/95: 18-19) Despite this, Weinglass and Williams never did present to the PCRA Court a claim for ineffectiveness at trial of attorney Jackson for failing to impeach Chobert on his probation violation. This was clearly ineffective  representation in the PCRA proceedings by attorneys Weinglass and Williams. 

1032. Additionally, Weinglass  and Williams  never presented in the PCRA proceedings a claim for prosecutorial misconduct based upon the prosecutor’s lying to the jury in closing statement to the effect that Chobert  had no motive to “make up” his testimony  (Tr. 7/1/82: 181) and then rhetorically  asking the jury: “Do you think that anybody could get him to say anything that wasn’t true?” (Tr. 7/1/82: 179) 

1033. The prosecutor  not only knew about Chobert’s being on probation, he had to have known that Chobert was in violation of probation for driving his taxicab on a suspended license because Chobert testified to talking with the prosecutor at the time of the trial about trying to get his license back.  (PCRA Tr. 8/15/95: 4, 16, 18, 20.) Weinglass and Williams provided ineffective representation to Petitioner in the PCRA proceedings by failing to present a claim of prosecutorial misconduct based upon the prosecutor’s falsely  vouching for the credibility of Chobert’s testimony (Tr. 7/1/82: 179) when, in fact, the prosecutor himself knew of Chobert’s motive to lie.


THIRTY-SIXTH CLAIM FOR RELIEF
ATTORNEYS WEINGLASS AND WILLIAMS FAILED TO  CALL  AS   WITNESSES AT THE PCRA HEARING PETITIONER, HIS BROTHER WILLIAM COOK, DOCTOR COLETTA, MICHAEL NEWMAN,  PROSECUTOR MCGILL OR MARILYN GELB AND FAILED TO ELICIT RELEVANT AND VITAL TESTIMONY FROM WILLIAM THOMAS, WILLIAM SINGLETARY, ARNOLD HOWARD, ROBERT CHOBERT OR  ANTHONY JACKSON.

1034. Petitioner re-alleges and incorporates herein by reference each and every allegation in the Introduction, General Allegations, and other Claims for Relief in this Petition. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 


PETITIONER JAMAL

1035. At all times herein material, Petitioner had advised attorney Weinglass and attorney Williams that he was innocent, did not want to be executed or spend the rest of his life in prison, and had instructed them to seek to establish his innocence and secure his freedom. Petitioner trusted in attorneys Weinglass and Williams, had faith and confidence in them and in their professional judgment. Had attorneys Weinglass and Williams advised him to testify at the PCRA hearing in 1995 he would have done so. The only reason that Petitioner did not testify at the PCRA hearing is because attorneys Weinglass and Williams advised him not to testify. Petitioner repeatedly stated on the record at the PCRA hearing, in response to questioning from Judge Sabo, that he was declining to testify on the advice of counsel. (8/11/95, pages 5-9)

1036. In the light of the evidence adduced by the prosecution at the Petitioner’s original trial and, in particular, in the light of the fact that the Petitioner was found shot at the scene supposedly by a bullet from Police Officer Faulkner’s gun and that no defense case had been advanced at the Petitioner’s original trial, the Petitioner had no choice other than to testify at the original PCRA hearing if he was to have any prospect of establishing his actual innocence.

1037. If the Petitioner was to have any prospect of establishing his most obvious principal claim of ineffectiveness of prior counsel, namely that neither attorney Jackson nor attorney Gelb had ever ascertained his version of what had happened on 12/9/81 at 13th and Locust and had simply put forward a pro forma defense, the Petitioner had to testify. 

1038. If the Petitioner was to have any prospect of establish that, but for the cumulative effect of attorney Jackson’s myriad failings, he would never have been convicted in his original trial, the Petitioner had to testify. 

1039. In view of the fact that William Cook was ready and willing to testify at the original PCRA and the Petitioner had instructed attorney Weinglass and attorney Williams to put his brother on the stand and expected them to do so, the Petitioner had to testify.

1040. In the light of the fact that William Singletary was ready and willing to testify about what happened on 12/9/81 at 13th and Locust, the Petitioner had to testify. 

1041. In order to put forward a  positive case to challenge the alleged eyewitness testimony upon which the prosecution had relied at the original trial, the Petitioner had to testify. 

1042. In order to put forward  a positive case to challenge the evidence  that the Petitioner had supposedly confessed at Jefferson Hospital, the Petitioner had to testify. 

1043. In order to mount any form of positive defense case, the Petitioner had to testify.

1044.  If the Petitioner did not testify at the PCRA hearing, it was unlikely that he would have any further opportunity to testify. 

1045. Attorney Weinglass and attorney Williams did not put the Petitioner on the stand at the original PCRA hearing and told him not to testify, because they had determined that it was not in their interests to advance a positive defense case on the Petitioner’s behalf.

1046. Attorney Weinglass and attorney Williams’ failure and refusal to put the Petitioner on the stand at the original PCRA hearing together with their real reasons for telling the Petitioner not to testify constitutes a constructive denial of counsel. Alternatively, attorney Weinglass and attorney Williams’ failure and refusal to put the Petitioner on the stand at the original PCRA hearing amounts to wholly and necessarily irredeemably ineffective representation on the part of attorney Weinglass and attorney Williams.   


PETITIONER’S BROTHER WILLIAM COOK

1047. William Cook’s testimony was a crucial element in establishing the Petitioner’s actual innocence, both in terms of providing evidence that the Petitioner did not shoot Police Officer Faulkner and providing evidence as to who did shoot Police Officer Faulkner and why.

1048. William Cook’s testimony also had a vital part to play in establishing that there had been a passenger in the Volkswagen when it was stopped by Police Officer Faulkner and that this person was Ken Freeman, thereby completely undercutting the central tenet of the prosecution’s case at trial, namely that there were only two possible people who could have shot Police Officer Faulkner, the Petitioner and William Cook, and that of those two people, the prosecution had specifically excluded one of them, William Cook, thereby leaving the Petitioner as the only possible culprit. 

1049. Without William Cook’s testimony, attorney Weinglass and attorney Williams precluded themselves from presenting other, decisive arguments of ineffectiveness on the part of prior counsel, attorney Jackson and attorney Gelb.  In particular, Attorney Weinglass and attorney Williams needed William Cook’s testimony in order to establish attorney Jackson’s ineffectiveness as counsel in failing to interview  William Cook and then failing to put William Cook on the stand and failing to subpoena Ken Freeman, thereby forcing Ken Freeman to take the Fifth Amendment. Attorney Jackson thereby forewent the opportunity of proving up not only that Ken Freeman had been a passenger in William Cook’s Volkswagen when it was stopped by Police Officer Faulkner, but also that there was somebody other than the Petitioner who could or did shoot Police Officer Faulkner. If Ken Freeman had been subpoenaed and taken the Fifth Amendment at the original trial, the prosecution case against the Petitioner would have been in tatters. 

1050. To compound matters, Attorney Weinglass then misled the Court as to the reason why William Cook was not going to testify at the original PCRA hearing. Attorney Weinglass told the Court that William Cook was not prepared to testify, because there were outstanding bench warrants for his arrest and he was afraid that he would be arrested under those bench warrants if he attended court to testify. In fact, William Cook was ready and willing to testify and, having instructed Attorney Weinglass and attorney Williams to put his brother on the stand, the Petitioner was expecting him to testify. The real reason why William Cook did not testify was that Attorney Weinglass refused to call him, because he and attorney Williams had determined that it was not in their best interests to advance a positive defense case on the part of the Petitioner in this or in any other respects.


MICHAEL NEWMAN

1051. If and to the extent that Robert Chobert had sought to resurrect his original testimony at the PCRA hearing, attorney Weinglass and attorney Williams could have put Michael Newman on the stand to establish that Robert Chobert had recanted his original trial testimony when he had interviewed him in 1995.


DOCTOR COLETTA

1052. The Commonwealth alleges that Petitioner made severely damaging “statements” while he lay on the floor of the emergency room of Jefferson Hospital was gravely wounded. Dr. Coletta testified that he was responsible for the care of the Petitioner.  At trial, during the suppression hearing, the Petitioner, representing himself, questioned Dr. Coletta as to whether he had made any “statements” to him or if he had heard him make a “statement” to someone else. Dr. Coletta said that he had not (6/4/82, 4.28). Dr. Coletta testified that the Petitioner was apprehensive and fearful about his condition and what conversation there was between them related to his condition and saving his life. He also testified that Petitioner did not make a “statement” to someone else nor were any threatening statements made to petitioner by the police (6/4/82,  4.28, 4.29).

1053. Attorney Jackson was grossly ineffective for failing to question Dr. Coletta as to whether Petitioner had made statement to him or to any one else. This ineffectiveness was particularly gross in light of the fact that attorney Jackson knew from the Motion Suppress how Dr. Coletta would testify and the fully  exculpatory nature of the testimony and the profoundly damaging nature of the purported fabricated statement falsely presented by the Commonwealth. The failure to obtain Dr. Coletta’s testimony undermined the truth seeking process.  The testimony of Dr. Coletta was material because read together with the statements of Police Officer Trombetta, who was at the hospital and also says that the Petitioner made no statement, there is a unbroken period of time by which it can be established that the so-called confession is a lie. The lie was repeated not once or twice but literally dozens of times throughout the trial inevitably profoundly prejudicing the jury and that lie undermined the truth seeking process. There is no advantage to having an attorney when the attorney fails to question a credible witness whose pre-trial testimony was thoroughly exculpatory on an issue that was determinative of the outcome of the trial. There was here constructive absence of counsel. 

1054. Marilyn Gelb was similarly grossly ineffective when she failed to allege Jackson’s ineffective for the failure to question Dr. Coletta on whether the Petitioner made a statement. And again identically Leonard Weinglass and Daniel Williams were also grossly ineffective for failing to call Dr. Coletta in the PCRA hearing and for fail to raise Marilyn Gelb’s and attorney Jackson’s earlier ineffectiveness in this respect.  

1055. The failure of PCRA counsel to call Dr. Coletta is particularly egregious since a documentary was made at the time of the PCRA in which Dr. Colletta spoke at length describing the Petitioner’s condition and demonstrates the capacity of the witness to portray the details of the condition of the Petitioner. Moreover, Dr. Coletta makes it quite clear that he was with Petitioner the entire time Petitioner was in the emergency room and Petitioner never uttered the “confession” falsely attributed to him by the prosecution’s witnesses.


DETECTIVE WILLIAM THOMAS

1056. Despite the fact that attorney Weinglass and attorney Williams called William Singletary to testify for the strictly limited purpose of establishing prosecutorial misconduct, attorney Weinglass and attorney Williams failed to question Detective Thomas the officer in the case, concerning Singletary. 

1057. Yet, Detective Thomas had plainly lied at the original trial when he denied that he had been able to locate the man whom Cynthia White had claimed that she had been talking to at the scene shortly before the shooting and whom she had said had subsequently spoken to a Highway Patrol Officer (6/29/82; 67-68).  Detective Thomas knew the identity of the Highway Patrol Officer, Vernon Jones (6/29/82; 82). Vernon Jones plainly knew William Singletary very well. (8/14/95; 26-28).

1058. Detective Thomas clearly lied, because he knew the devastating impact which William Singletary’s testimony would have had on the prosecution case at trial. He knew that William Singletary was a completely independent witness who would testify that there was a passenger in William’s Cook’s car, that the Petitioner did not shoot Police Officer Faulkner and that the gunman who did shoot Police Officer Faulkner ran away before the Petitioner even arrived on the scene. Detective Thomas also knew that he would destroy the credibility of the Commonwealth’s two main prosecution witnesses, Cynthia White and Robert Chobert, establishing that neither of them had actually  anything of the shooting. 


PROSECUTOR MCGILL.

1059. Although Assistant District Attorney McGill, who had conducted the Petitioner’s original trial on behalf of the Commonwealth had been placed under subpoena to testify at the PCRA, he was not put on the stand by attorney Weinglass and attorney Williams. They therefore failed to offer evidence or prove-up a number of claims on behalf of the Petitioner. 

1060. First, attorney Weinglass and attorney Williams forfeited the opportunity investigate with assistant District Attorney McGill and prove-up how he had knowingly misled the court at the original trial when, on the back of what he knew was Cynthia White’s perjured evidence that there had been no passenger in William Cook’s car that night (Assistant District Attorney McGill represented the Commonwealth in connection with William Cook’s assault charges), he had presented the Commonwealth’s case to the jury on the basis that there were only two people who could have killed Police Officer Faulkner, the Petitioner and William Cook, and that of those two possible suspects, the Commonwealth had excluded one of them, leaving just the Petitioner.  

1061. Secondly, attorney Weinglass and attorney Williams forewent the opportunity to investigate with Assistant District Attorney McGill the very advantageous plea bargain which William Cook had entered into at his appeal against his conviction on two assault charges and one charge of resisting arrest on 12/9/81. William Cook had been convicted of all three charges at his original trial. This had taken place before the Petitioner’s original trial. William cook had not testified. William Cook had been sentenced to a period of between 6 months and 1 year’s imprisonment. Yet, at William Cook’s subsequent appeal, Assistant District Attorney McGill was prepared to accept a plea from William Cook in relation to the simple assault charge on the basis that William Cook did not go to prison, even though he had already bene convicted of all three offenses at first instance and Police Officer Faulkner had been killed. 

1062. This plea bargain could have been initiated at any time. The reason why Assistant District Attorney McGill was prepared to enter into such a plea bargain with William Cook was that, first,  William Cook had not testified at the Petitioner’s trial and, secondly, if William Cook’s appeal had proceeded, William Cook would inevitably have had to testify, having failed to secure an acquittal without giving evidence in the municipal court. If William Cook had testified at his own appeal, his testimony of what had happened when Police Officer Faulkner was shot would have gone on record and entered the public domain. If William cook had testified, it would inevitably have emerged that there was a passenger in the Volkswagen that night, thus destroying the prosecution scenario that there had only been two people who could have shot Police Officer Faulkner that night, the Petitioner and William Cook, and that, of those two people, the one who shot Police Officer Faulkner was the Petitioner and not William Cook.

1063. Moreover, William Cook would not have been the only person who would have been called to testify on the part of the Defense. Kenneth Freeman would inevitably have been subpoenaed to testify for the Defense. In the light of what Kenneth Freeman had told William Cook, Kenneth Freeman would inevitably have taken the Fifth Amendment. This would have left the prosecution scenario against the Petitioner in tatters. 

1064. If attorney Weinglass and attorney Williams had put Assistant District Attorney McGill on the stand and investigated these matters with him, they have inevitably had to advance the Petitioner’s case of actual innocence. The reason why attorney Weinglass and attorney Williams did not put Assistant District Attorney McGill on the stand was that they had determined that it was not in their best interests to advance a defense case on the part of the Petitioner. 

1065. As a result of taking the decision not to put Assistant District Attorney McGill on the stand, other parts of the Petitioner’s case were affected. 

1066. Attorney Weinglass and attorney Williams failed to investigate with Assistant District Attorney McGill the racial bias in the manner in which he had conducted jury selection.

1067. Attorney Weinglass and attorney Williams also failed to question him about how he could have opposed the Petitioner’s pre-trial applications for a line-up on the grounds that none of the eyewitnesses could identify the Petitioner when, at trial, some of the supposed eyewitnesses had purported to do so. They failed to question McGill about the fact (revealed by  Arnold Howard) that Cynthia White had twice picked Kenneth Freeman out of a line-up shortly after the incident.

1068. They failed to investigate him why the substance of William Singletary’s true evidence about what he had seen that night had never been disclosed to the Petitioner, despite the fact that, after William Singletary had complained to State Representative Alphonso Deal about how he had been treated by the police shortly after 12/09/81 ((8/11/95; 214) representatives of the District Attorney’s Office had visited William Singletary a day or so later and assured him that he was a witness (216-217). 

1069. Attorney Weinglass and attorney Williams sacrificed the opportunity to explore with Assistant District Attorney McGill why he had failed to inform the Petitioner and attorney Jackson of the corruption allegations hanging over Inspector Giordano. 

1070. They also failed to confront Assistant District Attorney McGill with the fact that he had misled the court about Police Officer Wakshul’s availability to testify at the original trial.  Attorney Weinglass and attorney Williams also failed to investigate with Assistant District Attorney McGill Police Officer Wakshul’s testimony that, sometime in January or February 1982, assistant District Attorney Wakshul had attended a meeting with the police officers involved in the original prosecution and that, at this group meeting, he had asked whether anybody present had heard the Petitioner’s alleged confession in the hospital.


MARILYN GELB

1071. Attorney Weinglass and attorney Williams needed to put Appellate Counsel Marilyn Gelb on the stand in order to investigate and build the best possible evidential foundation with which to establish ineffectiveness of appellate counsel. Yet they kept her off the stand and shrouded in secrecy their reason for so doing. (See Claim Nine, infra.)


WILLIAM  SINGLETARY

1072. In failing to question William Singletary on the stand at the original PCRA hearing to testify as to what had actually happened at 13th and Locust on 12/9/81, attorney Weinglass and attorney Williams not only failed and refused to forward the exculpatory evidence of the potentially most significant independent defense witness who had so far come forward, but they also undermined the Brady/Kyles claim which they purported to be pursuing since, without proving up the content of Singletary’s prior statement to the police, Weinglass and Williams  could not show any prejudice from the police having torn them up, as Singletary testified they had.

1073. Attorney Weinglass and attorney Williams questioned Singletary only with regard to the fact that the police had destroyed his prior written statements as to what he had witnessed on December 9, 1981, but did not ask him to testify to the content of those statements.

1074. William Singletary is and was a defense witness of immense significance. He testified in a prior deposition taken by Marilyn Gelb that the Petitioner did not shoot Police Officer Faulkner and that Police Officer Faulkner had been shot by a gunman, whom he identified as the passenger in the Volkswagen, who had fled before the Petitioner even arrived on the scene. He also destroyed the credibility of both Cynthia White and Robert Chobert, the prosecution’s two most important alleged eyewitnesses, establishing that neither of them could have seen what they subsequently claimed to have seen when they testified at trial

. 
ARNOLD HOWARD

1075. When Arnold Howard testified that Kenneth Freeman kept getting picked out in line ups, attorney Weinglass failed to elicit from him that the person who kept picking him out was, in fact, Cynthia White. Although attorney Weinglass knew that Kenneth Freeman had specifically told Arnold Howard  that Cynthia White had twice picked him out of a line up, all that attorney Weinglass elicited from Arnold Howard when he testified was that the person whom Ken Freeman had said  kept picking him out was “that girl behind that glass” and that “that girl” was “African American” (8/9/95; 19).

ROBERT CHOBERT

1076. Attorney Weinglass and attorney Williams should have elicited from Robert Chobert in his direct examination that he had recanted his earlier testimony and much of his previous witness statements in an interview with an investigator in 1995. 


ANTHONY JACKSON

1077. Attorney Weinglass and attorney Williams should have proved up attorney Jackson’s failure to ascertain the Petitioner’s account of what had happened on 12/9/81 at 13th and Locust. Attorney Weinglass and attorney Williams should also have proved up attorney Jackson’s failure to interview William Cook together with his myriad of other failings which had resulted in the Petitioner’s being convicted of Police Officer Faulkner’s murder when, even on the evidence available at the time of the original trial, the Petitioner should never have been. They should also have elicited testimony from attorney Jackson to prove up the Petitioner’s various claims of prosecutorial misconduct. They should have questioned Jackson as to why he had not cross-examined Cynthia White about the passenger in William Cook’s VW and why he had not followed up on that lead to undermine the prosecution’s theory at trial. They should have asked Jackson about his colluding with the prosecutor and trial judge behind Petitioner’s back in the in camera sessions at trial. They should have asked why he participated in the charade before Supreme Justice McDermott and allowed Petitioner to be deceived into believing that his pro se rights had been adjudicated away in those proceedings.They should have asked Jackson why he was suspended and then disbarred from the practice of law in the early 1990's and whether he was under the influence of illicit drugs during Petitioner’s trial.


THE CUMULATIVE EFFECT OF THESE FAILURES

1078. Each of these witnesses’ testimony was vital to establishing the Petitioner’s innocence  in this case (Claim 1, Claim 3, Claim 4, Claim 5). 

1079. The testimony of these witnesses would also have established decisive claims of ineffectiveness on the part of attorney Jackson at the Petitioner’s original trial. The Petitioner could have established not only that attorney Jackson’s purported representation of him was fundamentally flawed, because attorney Jackson had never bothered to ascertain from him his account of what had happened on 12/9/81 at 13th and Locust. The Petitioner could also have established that the cumulative effect of all of attorney Jackson’s many failings was that he was convicted at all of Police Officer Faulkner’s murder, when, if attorney Jackson had presented and used the available evidence with elementary skill, he would never have been (Claim 3).

1080. In failing to elicit the testimony of these witnesses , attorney Weinglass and attorney Williams sacrificed a battery of claims of prosecutorial misconduct.

1081. There is a clear pattern to the way in which attorney Weinglass and attorney Williams did not call vital witnesses to testify, failed to elicit crucial testimony from those whom they did call, undermined their own witnesses and failed to advance obvious and decisive claims on the part of the Petitioner (Claims 1, 2 3, 4, and 5).

1082. The Petitioner, William Cook, William Singletary and Arnold Beverly are probably the four most important Defense witnesses. Yet, in each instance, attorney Weinglass have set out to bury undermine and neutralize their testimony. This cannot be an accident.

1083. Attorney Weinglass and attorney Williams failed and refused to put the Petitioner on the stand in 1995. It is now almost 19 years since the Petitioner’s arrest. Until 5/4/01, the Petitioner had never given his account of what happened on 12/9/91 at 13th and Locust publicly, let alone in court. Had the Petitioner testified in 1995, it would have been 13 years too late. It is now 6 years later.  

1084. Attorney Weinglass misled the Court at the original PCRA hearing when he said that  William Cook was unwilling to testify because there were outstanding bench warrants for his arrest. William Cook was ready and willing to testify. The reason why he did not testify was that Attorney Weinglass refused to put him on the stand. Attorney Weinglass and attorney Williams  effectively repeated this calumny in the Petitioner’s subsequent federal habeas petition when they stated that William Cook had disappeared, even though they knew precisely where to locate him. 

1085. Attorney Weinglass and attorney Williams failed to elicit William Singletary’s substantive testimony about what had happened on 12/9/81 at 13th and Locust.  They never asked him who shot Police Officer Faulkner, even though they knew that the answer he would give was the man whom he identified as the passenger in the Volkswagen.  Moreover, attorney Weinglass publicly disavowed William Singletary’s reliability as a witness before they even put him in the stand (8/11/95;10).

1086. Attorney Weinglass and attorney Williams failed and refused to issue a further Petition for Post Conviction Relief on the basis of Arnold Beverly’s confession in June 1999. Attorney Williams then proceeded to try and publically “put [Arnold Beverly] on to the trash heap”  when he wrote and published  Executing Justice.

1087. Similarly, with other obviously important witnesses, both defense and prosecution, attorney Weinglass and attorney Williams failed to elicit vital parts of their testimony. Again this cannot be an accident.  It happens too often. 

1088. When Arnold Howard testified that Kenneth Freeman kept getting picked out in line ups, attorney Weinglass failed to elicit from him that the person who kept picking him out was, in fact, Cynthia White. Although attorney Weinglass knew that Kenneth Freeman had specifically told Arnold Howard  that Cynthia White had twice picked him out of a line up, all that attorney Weinglass elicited from Arnold Howard when he testified was that the person whom Ken Freeman had said  kept picking him out was “that girl behind that glass” and that “that girl” was “African American” (8/9/95; 19).

1089. Although attorney Weinglass and attorney Williams knew that Robert Chobert had recanted his trial testimony and much in his earlier witness statements in an interview with an investigator in 1995, they neither raised this with Robert Chobert when he was on the stand nor put the investigator on the stand to prove it. Attorney Weinglass specifically told the investigator that he was not required as a witness that Robert Chobert had recanted his trial testimony to him, because they had already  established this when Robert Chobert had testified. Attorney Weinglass and attorney Williams also failed to question Detective Thomas about William Singletary when he was on the stand.

1090. Similarly, In relation to attorney Jackson, attorney Weinglass and attorney Williams failed to plead up or prove the Petitioner’s most obvious and fundamental claims of ineffective counsel.

1091. Then, to complete the picture, attorney Weinglass and attorney Williams obvious witnesses like Assistant District Attorney McGill,  Dr Coletta and Marilyn Gelb.

1092. Again, when placed in the context of the overall way in attorney Weinglass and attorney Williams proported to represent the Petitioner, all of these decisions cannot have been made simply as a matter of accident.

1093. How attorney Weinglass and attorney Williams have dealt with each of these witnesses must not be looked at in isolation. Taken together, their actions represent an extraordinary indictment. Attorney Weinglass and attorney Williams cannot have been acting in the best interests of the Petitioner.

1094. Everything which attorney Weinglass and attorney Williams have done was clearly governed by their determination not to advance the Petitioner’s positive case on his behalf or any evidence to support, because they had determined that it was not in their own interests to do so.

1095. Attorney Weinglass and attorney Williams’ failure and refusal to call each of these witnesses to testify, togther with their failure to elicit vital evidence from those whom they did call and their attempts to undermine those witnesses constitutes a constructive denial of counsel. Alternatively, to the extent that the Petitioner might be deemed to have received the services of counsel at any time during this period, any representation which he did have was wholly and necessarily irredeemably ineffective.

1096. The Petitioner specifically incorporates herein by reference each and every allegation in the First through to Fifth and Seventh through to Ninth Claims for Relief, inclusive, in this Petition.


THIRTY-SEVENTH CLAIM FOR RELIEF
ATTORNEYS WEINGLASS AND WILLIAMS FAILED TO OBJECT TO JUDGE SABO’S ORDER TURNING THE PHYSICAL EVIDENCE OVER TO THE POLICE THUS PROVIDING AMPLE OPPORTUNITY FOR THEM TO TAMPER WITH THE EVIDENCE AND FAILED TO HAVE THE BALLISTICS AND FIREARMS EVIDENCE TESTED.

1097. Petitioner re-alleges and incorporates herein by reference as though fully set forth each and every allegation in the Introduction, General Allegations, and the other Claims for Relief in this Petition. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

1098. On 7/20/95, the Court took the extraordinary step of ordering the clerk of the Quarter Sessions to release into the custody of the Commonwealth’s representative, Detective Joseph Walsh, all trial exhibits and attachments currently within the Court’s custody. The items of physical evidence in the list of physical evidence which was specifically identified in the Court Order as property which should be released into the custody of Detective Walsh included the bullet specimens and bullet fragments which were supposedly recovered from Police Officer Faulkner, the Petitioner and at the scene. The Court further ordered that the Petitioner’s attorneys of record, as well as Detective Walsh and the Commonwealth’s attorneys who were identified in the Order,  be allowed to inspect all of these items of physical evidence in the case.

1099. This Order was extraordinary, because it ordered the release of the physical evidence in the case into the custody of one of the parties in the case. It broke the chain of custody and  provided an opportunity for the Commonwealth, one of the parties in the case, to tamper with this physical evidence. Although Petitioner’s Chief Counsel and Chief Legal Strategist, attorneys Weinglass and Williams, charged that Petitioner was the  victim of a  frame-up, they  failed to challenge this Order of the Court which gave ample opportunity for evidence tampering to those presumably responsible for the frame-up.

1100. Instead they put on the witness stand at the PCRA hearing a ballistician, Mr. Fassnacht, who refused to examine the evidence and testified  based only  on his review of the police firearms examiners’ report. 

1101. These acts and omissions to act on the part of attorneys Weinglass and Williams violated Petitioner’s right to effective representation by counsel and/or not to be subjected to a constructive denial of counsel under Pennsylvania statutory and constitutional law and Petitioner’s rights under the Fifth and Fourteenth Amendments.



THIRTY-EIGHTH CLAIM FOR RELIEF
ATTORNEY WEINGLASS AND  WILLIAMS FAILED TO INVESTIGATE OR REQUEST DISCOVERY ON  TRIAL COUNSEL JACKSON’S HISTORY OF DRUG ABUSE.

1102. Petitioner re-alleges and incorporates herein by reference as though fully set forth each and every allegation in the Introduction, General Allegations, and the other Claims for Relief in this Petition. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

1103. It  is alleged on information and belief that Chief Counsel Leonard Weinglass and Chief Legal Strategist knew that defense attorney Jackson had been suspended from the practice of law in 1990 and disbarred in 1992 for commingling of client funds and drug abuse; that attorneys Weinglass and Williams were ineffective as counsel and/or subjected Petitioner to a constructive denial of counsel in failing to subpoena Jackson’s disciplinary records from the Pennsylvania disciplinary authority regulating attorneys practicing in that state and otherwise failed to investigate or initiate any other discovery with regard to Jackson’s history of drug abuse.

1104. It is further alleged on information and belief that such discovery and/or investigation may have produced evidence relevant to Petitioner’s claims of ineffective representation by attorney Jackson at trial. Furthermore, attorneys Weinglass and Williams failed and refused to ask Jackson under oath at the evidentiary hearing why he was suspended and disbarred from the practice of law, nor did they ask about any history of drug abuse or whether Jackson was under the influence of illicit drugs during Petitioner’s trial.

1105. It is further alleged on information and belief that attorneys Weinglass and Williams failed to disclose to Petitioner the information they had concerning Jackson’s drug abuse.



THIRTY-NINTH CLAIM FOR RELIEF: 

PETITIONER’S PRIOR ATTORNEYS CHIEF COUNSEL LEONARD WEINGLASS AND CHIEF LEGAL STRATEGIST DANIEL WILLIAMS FAILED AND REFUSED TO PLEAD OR PROVE-UP NUMEROUS POINTS OF INEFFECTIVE REPRESENTATION ON DIRECT APPEAL BY PETITIONER’S APPELLATE COUNSEL MARILYN GELB:


1106. Petitioner re-alleges and incorporates herein by reference as though fully set forth each and every allegation in the Introduction, General Allegations, and the other Claims for Relief in this Petition. All other allegations, facts and claims contained in this petition, its attachments and other submissions made in this litigation are incorporated as if fully set forth herein. 

1107. Petitioner’s Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams did not call as a witness at the evidentiary hearing in the previous post-conviction proceedings in this matter Petitioner’s appellate counsel on direct appeal, Marilyn Gelb, although she had been placed under subpoena. Instead her son, Jeremy Gelb, was placed on the witness stand and produced a mysterious document which was then placed under seal. These mysterious proceedings were then followed by even more mysterious proceedings in chambers, in the absence of Petitioner Jamal, which were also placed under seal:

Q. (Weinglass)
And in the course of speaking to both Mr. Grant and to myself, did you discuss an issue related to related to another attorney other than yourself?

A. (Gelb)

Yes I did.

Q. (Weinglass)
And did you bring with you today a document pertaining to the other attorney?

A. (Gelb)

Yes I did.

Q. (Weinglass)
And was the other attorney subpoenaed as well?

A. (Gelb)

Yes.

Q. (Weinglass)
Do you have the document with you?

A. (Gelb)

I do.

Weinglass:

Could you present the document to the Court.

And I ask that the Court examine it and seal the document.

Court:


What document are you talking about, the subpoena?

Weinglass:

No, Your Honor.

Grant:


May we approach sidebar, Your Honor?

Weinglass:

Yes, I would appreciate that.

- - - - -

(Discussion held in the Judge’s robing room was transcribed and was sealed by Court order.)

- - - - -

(PCRA Tr: 7/ 31/95:  211-212)

1108. The role played by Petitioner’s Chief Counsel Leonard Weinglass in directing these bizarre in camera shenanigans constituted ineffective representation by counsel and/or a constructive denial of counsel in that no interest of Petitioner’s was served by keeping Marilyn Gelb off the witness stand and hiding from Petitioner, as well as any subsequent counsel or reviewing court, the mysterious document and shrouding its discussion in secrecy. It would appear that attorney Weinglass violated his duty of loyalty to Petitioner by placing Ms. Gelb’s interest in not testifying above Petitioner’s interest in having her examined under oath as to the particulars of her ineffectiveness with regard to his direct appeal. In so doing, it would also appear that Chief Counsel Weinglass was acting on behalf of some mysterious interest of his own which was certainly contradictory to that of his client. These actions were the equivalent of placing Petitioner Jamal in the situation of the defendant in Rickman who, instead of having the assistance of counsel for his defense was confronted by a second prosecutor, because it clearly served the interests of the District Attorney and not the Petitioner to keep Ms. Gelb off the witness stand.

1109. Like attorney Jackson before her, and attorneys Weinglass and Williams after her, Marilyn Gelb never bothered to ascertain from the Petitioner his account of what had happened on December 9, 1981. Without knowing what the Petitioner’s account was, attorney Gelb could not begin to understand this case. Without such an understanding, it was impossible for attorney  Gelb to identify and plead, let alone effectively present all of the Petitioner’s grounds of appeal.

1110. If she had bothered to ascertain the Petitioner’s account and then bothered to read the entire record of the original trial, attorney Jackson’s failure to ascertain the Petitioner’s account   before he purported to represent the Petitioner at the original trial,  together with Petitioner’s potential claims for ineffectiveness of Jackson at trial,  would have stood out a country mile. And it was a claim which she could prove from the record, from attorney Jackson’s failure to make any meaningful opening or closing statement, from his failure to advance any form of positive defense in cross-examination, the calling of defense witnesses or otherwise, and from his appalling admission to judge and prosecutor during jury selection that he had no defense.

1111. This should  have been blindingly obvious to attorneys Weinglass and Williams, yet in the post-conviction petition, and in the evidentiary hearing conducted with regard to that petition, they deprived Petitioner of his right to effective representation by counsel in post-conviction proceedings and/or violated his right not to be subjected to a constructive denial of counsel, by  failing to plead or offer evidence of the following claims of ineffective representation by  attorney Marilyn Gelb in the direct appeal of Petitioner’s conviction and death sentence.

1112. Moreover, attorney Marilyn Gelb had been trial attorney Anthony Jackson’s former  employer and mentor. She obviously put Jackson’s interests before her client, Petitioner Jamal’s interests, by covering up Jackson’s gross ineffective representation of Petitioner at trial instead of raising numerous examples of such ineffectiveness as issues on appeal. This conflict of interest on Marilyn Gelb’s part caused her to subject Petitioner Jamal to a constructive denial of counsel since her failure to raise these issues was the equivalent of Petitioner having no attorney on appeal. Indeed, the reality of the situation was that Petitioner had no attorney on direct appeal and was forced to file his own pro se appellate brief in a desperate attempt to make up for Gelb’s insufficiencies. This was a violation of Petitioner Jamal’s statutory and constitutional rights under the Pennsylvania Constitution to effective representation and to appeal, as well as a violation of his Fifth, Sixth and Fourteenth Amendment rights under the U.S. Constitution. 

1113. In a mirror-image repetition of Gelb’s conflict of interest and ineffectiveness, attorneys Weinglass and Williams put Anthony Jackson’s interests and Marilyn Gelb’s interests, as fellow attorneys, in not having their gross incompetence exposed, before their client Petitioner Jamal’s interest in having his rights vindicated. As a result of this conflict of interest, attorneys Weinglass and Williams did not raise numerous points of ineffective representation at trial by attorney Jackson, nor the ineffective representation by appellate attorney Gelb in failing to raise Jackson’s ineffectiveness on direct appeal.

1114. The following 10 points of ineffective representation by appellate counsel Gelb on direct appeal should have been but were not raised in post-conviction proceedings by Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams, and the failure to raise these points constituted ineffective representation and/or a constructive denial of counsel by them:

1. 
Appellate Counsel Gelb failed to raise on direct appeal the  ineffectiveness at trial of court-appointed defense attorney Anthony Jackson in failing to prove up the presence of a passenger in William Cook’s car when it was stopped by Officer Faulkner.

1115. This could have been proved up in cross-examination of Cynthia White because she had testified about the passenger previously during the trial of Petitioner Jamal’s brother, William Cook, although she made no mention of the passenger when she testified on direct examination in Petitioner Jamal’s trial and denied that anyone else was present at the scene other than Officer Faulkner, William Cook, and Petitioner Jamal.

1116. Proving up the existence of the passenger in Petitioner Jamal’s trial in-and-of itself would have demolished the prosecution’s theory of the case and made it impossible for a reasonable jury to find Petitioner guilty beyond a reasonable doubt because the prosecutions’s theory was based on the assumption that only Officer Faulkner, William Cook, and Petitioner Jamal were present at the scene and, since the prosecution excluded William Cook as the killer of Officer Faulkner, this left Petitioner Jamal as the only person in the vicinity who could have been guilty of the crime. This is the argument which prosecutor McGill made to the jury (7/1/82: 172) and had previously made in pretrial proceedings to successfully oppose Petitioner’s repeated motions for a line-up.  (Tr. 1/5/82: 17)

1117. However, Cynthia White’s testimony at William Cook’s trial unambiguously proves that there was a passenger in Cook’s vehicle when it was stopped by Officer Faulkner:

Q. (McGill)Q. (McGill)

Tell the Judge exactly what you saw?

A. (Cynthia White)
I noticed a police car.

Q. (McGill)

You’ve got to speak loud. 

  
A. (Cynthia White) 
I noticed a police car with the lights on and the spotlight on. The spotlight with the lights on the top of the police car, and it was pulling the Volkswagen over to the side of Locust street. 

And the police got out of the police car and walked over to the Volkswagen. And he didn’t get all the way to the Volkswagen, and the driver of the Volkswagen was passing some words. He had walked around between the two doors, walked to the sidewalk. 

Q. (McGill) 

Who walked?

A. (Cynthia White) 
The passenger - - the driver. The driver and the police officer. 

     (McGill)
Q. 


When the officer went up to the car, which side of the car did the officer go up to?

A.(Cynthia White) 
The driver side.

Q. (McGill)

The driver side?

A. (Cynthia White) 
Yes. 

Q. (McGill) 

What did the passenger do?

A. (Cynthia White)
He had got out.

Q. (McGill) 

What did the driver do?  


A. (Cynthia White)
He got out of the car. 

Q. (McGill)

He got out of the car? 

A. (Cynthia White)
Yes.”14 

1118. Gelb should have known about the existence of the passenger, and Jackson’s blatant ineffectiveness in failing to cross-examine her about the passenger, because the June 22, 1982 transcript of Petitioner Jamal’s trial, at p. 5.93, shows Jackson cross-examining White while referring  to her prior testimony at the trial of William Cook, Petitioner Jamal’s brother.15
1119. Had Gelb reviewed the transcript of White’s testimony at William Cook’s trial – which she was obligated to do in order to evaluate the possibility of an ineffectiveness of trial counsel claim with regard to Jackson’s cross-examination of White – she would have discovered that White had testified at Cook’s trial that there was a passenger in Cook’s car when it was stopped by Officer Faulkner and the passenger had “got out” when the officer walked around to the driver’s side of the vehicle.

1120. Not only would Cynthia White’s testimony about the passenger have made it impossible for the jury to find Petitioner Jamal guilty beyond a reasonable doubt, it should also have made it clear even to court-appointed defense attorney Anthony Jackson that William Cook had to be placed on the witness stand in the defense case. Obviously, if there was a passenger in William Cook’s car, William Cook had to know who it was. Cook could and should have been called as a witness and asked who the passenger was. 

1121. The passenger, once identified, could then have been brought in under subpoena to testify and asked in front of the jury if they were the person who shot and killed Officer Faulkner. Regardless of how they answered that question, or whether they invoked the Fifth Amendment and refused to answer, this would have guaranteed that the jury could not have found Petitioner Jamal guilty beyond a reasonable doubt. 

1122. Additionally, proving up the existence of the passenger in cross-examination of Cynthia White would have done major damage to the credibility of her testimony that Petitioner Jamal had supposedly shot Officer Faulkner. Attorney Jackson could reasonably have argued to the jury that if White lied about the passenger they could also conclude that she had lied about seeing Petitioner Jamal shoot the police officer. Indeed, Jackson could have obtained a jury instruction to that effect and used it to support his argument.

1123. Moreover, since Assistant District Attorney McGill was the prosecutor at both William Cook’s and Petitioner Jamal’s trial, impeaching Cynthia White on the passenger issue would also expose gross prosecutorial misconduct and cast doubt on the entire prosecution case.

1124. All of this should have been obvious to appellate attorney Marilyn Gelb, or any minimally effective appellate attorney. However, Ms. Gelb did not raise this issue on direct appeal. 

1125. By the same token, attorneys Weinglass and Williams should have discovered this point by merely reading the trial transcripts, but  never raised in the previous post-conviction proceedings Ms. Gelb’s ineffectiveness for failing to raise this point on direct appeal. Indeed, they precluded examination of her to determine why she had not raised this issue by keeping her off the witness stand.

2. 
Appellate Counsel Gelb failed to raise on direct appeal trial counsel Jackson’s failure to request, and Judge Sabo’s failure to give sua sponte, a jury instruction that the alleged eyewitness I.D. testimony against Petitioner Jamal should be viewed with caution and could be disregarded because of the prosecution’s successfully  opposing Petitioner’s pretrial  motions for a line-up on the basis that they had no identification eyewitnesses.
1126. In Commonwealth v Whitman, 252 PA Super 66, 380 A2d 1284, 1289 (1977), the court held:

“While it is true that evidence of identity need not be positive and certain in order to convict, discrepancies between two identifications of a witness require cautionary instructions. Where a witness is not in a position to observe the assailant closely, or he is not positive in regard to identity, or his positive statements of identification are weakened by qualification or failure to identify the assailant on one or more occasions, the accuracy of the identification is in doubt and the jury must be so informed.”

Similarly, in  Commonwealth v. Kloiber, 378 Pa 412, 424,  106 A2d 820, 827 (1954), the court held: 

“[W]here the witness is not in a position to clearly observe the assailant, or he is not positive as to identity, or his positive statements as to identity are weakened by qualification or by failure to identify defendant on one or more prior occasions, the accuracy of the identification is so doubtful that the Court should warn the jury that the testimony as to identity must be received with caution.”

In this case, Petitioner repeatedly requested a line-up in pretrial proceedings, but his requests were denied. (Tr. 1/5/82: 2,36; 2/22/82: 2,20, 21; 3/18/82: 3; 4/1/82: 7) The prosecution  successfully opposed a line-up on the basis that they had no identification eyewitnesses. The prosecution was quite insistent on this point, emphasizing to the court initially  that they “vigorously oppose a lineup – particularly for two primary witnesses.” (Tr. 1/5/82: 16-17) While the prosecution never disclosed the names of those witnesses, their description of the anticipated testimony (Tr. 1/5/82: 17-18, 20-21) makes it clear that they were Cynthia White and Robert Chobert, who were certainly the prosecution’s “primary witnesses” at the trial. The prosecution also argued that “[t]here were only two people there other than the police officer” (Petitioner Jamal and his brother William Cook) and, thus, there was no need for a line-up. (Tr. 1/5/82: 17)

1127. Three days after the prosecution blocked Petitioner’s first request for a line-up on the basis that they had no identification witnesses, Cynthia White testified at the preliminary hearing and purported to identify Petitioner Jamal as the person who shot Officer Faulkner. (1/8/82: 21) Thereafter, at trial, Robert Chobert testified and purported to identify Petitioner Jamal as the person who shot the officer.

1128. When defense attorney Jackson renewed his line-up  motion on February 22, 1982, during the pretrial proceedings, he pointed to the prejudice caused by the prosecution’s misconduct in blocking the original line-up request: “And now it seems we’re saying Cynthia White, can Cynthia White pick this man out of a lineup, Your Honor, when she has already seen him at least two times in court. And that’s why I am saying I want a lineup for all eyewitnesses. And that’s what I originally asked for.” (Tr. 2/22/82: 21) In fact, Cynthia White could not have picked Petitioner Jamal out of a line-up  because her testimony was fabricated under pressure of the prosecution. That is obviously why the Assistant D.A. McGill opposed the line-up  so vociferously and mendaciously; similarly with regard to Robert Chobert, who would have been equally  unable to pick Petitioner out of a line-up.

1129. On March 18, 1982, attorney Jackson renewed for a third time the request for a line-up. The court denied the request on April 1, 1982, just several days after William Cook’s trial in which the presence of the passenger in Cook’s car was exposed during the testimony of Cynthia White on direct examination by the same prosecutor handling Petitioner Jamal’s case, Mr. McGill.16 This exposed McGill’s having lied to the court on January 5, 1982, about there being no need for a line-up because only  two people other than the police officer were present at  the crime scene  (Petitioner  Jamal and his brother William Cook). 

1130. Given the numerous inconsistencies in the testimony of the prosecution’s purported eyewitnesses, discussed in detail in the First Claim for Relief in this Petition, and the prosecutorial misconduct exhibited by prosecutor McGill in his misrepresentations to defeat the line-up motion, the trial judge should have instructed the jury sua sponte that the eyewitness testimony should be viewed  with  caution because the prosecution had previously opposed a line-up  on the basis that they had no identification eyewitnesses and, if the jury found the eyewitness testimony to be unreliable, they should disregard that testimony.  

1131. There is ample precedent for the giving of such an instruction. The Pennsylvania Supreme Court has held that where the question of identification is legitimately at issue, a timely request for a pretrial or prehearing identification procedure (i.e., a line-up) should be granted. Commonwealth v Sexton, 485 Pa. 17, 400 A2d 1289 (1979). If an appropriate defense request for a line-up is denied, the defendant is entitled to an instruction to the jury that they should view the in-court identification testimony with caution because the defendant was denied the opportunity for a more reliable identification procedure (i.e., a line-up). Id.
1132. There is an ample body of law supporting the decision in Sexton. An identification made by picking a person out of a group of similar individuals is generally more reliable than one that results from the presentation of the person alone to a witness. Dinse, Berger & Lane, VERMONT JURY INSTRUCTIONS - CIVIL & CRIMINAL 5.45(2) [Instruction: Identification Testimony] Para. 31 (Lexis, 1993); IOWA CRIMINAL JURY INSTRUCTIONS 200.45 [Eyewitness Identification](Iowa State Bar Association, 1991); see also United States v. Telfaire (DC Cir. 1972) 469 F2d 552, 558. And where an eyewitness fails to attend a court ordered line-up, instructing the jury to view the testimony of the witness with caution may be an appropriate solution. People v. Fernandez (CA 1990) 219 CA3d 1379, 1385, 269 CR 116. 

1133. In the case of Petitioner Jamal it was the prosecution which kept their witnesses from attending a line-up by lying to the Court in opposing the Petitioner’s line-up motion and misrepresenting that they had no identification eyewitnesses. Three days after defeating the Petitioner’s first line-up motion, the prosecutor had Cynthia White identify Petitioner in open court as the person who shot Officer Faulkner. Moreover, the prosecution also lied about there having been only two people other than the police officer present at the crime scene. Since it was the prosecution which kept their witnesses from attending a line-up by lying to the court in order to keep a line-up from being ordered, the jury should have been informed of this fact and should further have been informed that they should view the eyewitness identification with caution and, if they found it to be unreliable, they should disregard it.

1134. Under the circumstances in this case, such an instruction was required by the federal constitutional rights to due process and a fair trial by jury (5th, 6th and 14th Amendments) which require that the jury assess witness credibility.  "Determining the weight and credibility of witness testimony ... has long been held to be the 'part of every case [that] belongs to the jury, who are presumed to be fitted for it by their natural intelligence and their practical knowledge of men and the ways of men.'  [Citation.]"  (U.S. v. Scheffer (1998) 523 US 303, 313 [118 SCt 1261; 140 LEd2d 413].) "Implicit in the right to trial by jury afforded criminal defendants under the 6th Amendment to the Constitution of the United States is the right to have that jury decide all relevant issues of fact and to weigh the credibility of witnesses." (U.S. v. Hayward (DC Cir. 1969) 420 F2d 142, 144; see also U.S. v. Gaudin (1995) 515 US 506, 511 [132 LEd2d 444; 115 SCt 2309]; Davis v. Alaska (1974) 415 US 308, 318 [39 LEd2d 347; 94 SCt 1105; Bollenbach v. U.S. (1946) 326 US 607, 614 [66 SCt 402, 406; 90 LEd 350] ["...the question is not whether guilt may be spelt out of a record, but whether guilt has been found by a jury according to the procedure and standards appropriate for criminal trials...."].)

1135. Procedures, jury instructions or the absence of jury instructions which result in the impairment of the jury’s central function of assessing the credibility of witnesses may implicate the defendant’s federal constitutional right to trial by jury. (See Franklin v. Henry (9th Cir. 1997) 122 F3d 1270, 1273 [error in excluding a statement relating to the credibility of a child witness was of constitutional magnitude based on Crane v. Kentucky (1986) 476 US 683, 690‑91 [90 LEd2d 636; 106 SCt 2142]]; U.S. v. Bloome (E.D.N.Y. 1991) 773 FSupp 545, 547 [opportunity for jury to appraise the credibility of witnesses safeguards the defendant’s rights]; People v. Robinson (CO 1993) 874 P2d 453, 459 [the trial court may not, consistent with the due process rights of defendant to a fair trial before an impartial judge and jury, express to the jury any personal opinion of credibility of witness and should scrupulously avoid even an appearance of partiality].)

1136. "No matter how lightly the court may regard the testimony offered on behalf of the defense, the question of its weight and the credibility of the witnesses is to be determined by the jury, properly instructed as to the law. Unless this is followed, a defendant is deprived of his constitutional right of a trial by jury." (Gallegos v. People (CO 1957) 316 P2d 884, 885; see also State v. Joyner (CT 1992) 625 A2d 791, 805 [criminal defendant has constitutional right to reveal facts to the jury regarding the mental condition of a witness which may reasonably affect the credibility of the witness].

1137. To the extent that the proposed instruction is required by state law, as per Commonwealth v Whitman, supra, and Commonwealth v Sexton, supra,  arbitrary denial of the right to that instruction under state law  violates the Due Process Clause of the federal constitution.  It is well settled that the 14th Amendment due process clause protects a person's constitutional interest in adjudication of his or her liberty in the manner set forth by state statute. Hicks v. Oklahoma, 447 US 343, 346 (1980); Walker v. Deeds 50 F3d 670, 672-73 (9th Cir. 1995).  Thus, for example, when a state statute requires that a jury use a particular statutory standard in a criminal proceeding, it is a violation of due process to instruct the jury in a manner contrary to the statutory standard. Hicks, 447 US at 346.  Fourteenth Amendment due process principles may  also  be implicated by the state’s arbitrary  denial of its own domestic rules. Board of Pardons v. Allen (1987) 482 U.S. 369, 373‑78; Daniels v. Williams  (1986) 474 U.S. 327, 329‑300; Hicks v. United States, supra.

1138. Giving such an  instruction promotes reliability in the jury's disposition of the case, and, therefore, it is predicated upon the Due Process Clause (5th and 14th Amendments) of the federal constitution (see generally Ohio v. Roberts (1980) 448 US 56, 70 [106 SCt 1121; 65 LEd2d 597] [testimony given under oath and subject to cross‑examination bears an "indicia of reliability"]), and is required by the Due Process Clause of the federal constitution which requires that a jury verdict which imposes criminal liability be reliable. "Reliability is ... a due process concern." (White v. Illinois (1992) 502 US 346, 363‑64 [116 LEd2d 848; 112 SCt 736].) Hence, the Due Process clauses of the federal constitution (5th and 14th Amendments) require that criminal convictions be reliable and trustworthy. (See Donnelly v. DeChristoforo (1974) 416 US 637, 646 [40 LEd2d 431; 94 SCt 1868] and cases collected at fn 22 [due process "cannot tolerate" convictions based on false evidence]; Thompson v. City of Louisville (1960) 362 US 199, 204 [4 LEd2d 654; 80 SCt 624].)

1139. Since this is a death penalty case, such an instruction was required by the 8th and 14th Amendments of the federal constitution which requires heightened reliability in the determination of guilt and death eligibility before a sentence of death may be imposed. (See Beck v. Alabama (1980) 447 US 625, 627‑46 [100 SCt 2382; 65 LEd2d 392].) The fact that capital cases require heightened reliability as to both the guilt and sentencing determinations was reaffirmed by the court in Kyles v. Whitley (1995) 514 US 419, 422 [115 SCt 1555; 131 LEd2d 490] in which the court quoted from Burger v. Kemp (1987) 483 US 776, 785 [107 SCt 3114; 97 LEd2d 638]: "Our duty to search for constitutional error with painstaking care is never more exacting than it is in a capital case." (See also Gilmore v. Taylor (1993) 508 U.S. 333, 342 [124 L.Ed.2d 306; 113 SCt 2112]; see also Gore v. State (FL 1998) 719 So2d 1197, 1202 [in death case "both the prosecutors and courts are charged with an extra obligation to ensure that the trial is fundamentally fair in all respects"].) "[T]he severity of the death sentence mandates heightened scrutiny in the review of any colorable claim or error." (Edelbacher v. Calderon (9th Cir. 1998) 160 F3d 582,585.)

1140. However, despite the strong argument in support of the trial court’s duty to give such a cautionary jury instruction in this case, and the on-point case authority under Pennsylvania law in Commonwealth v Whitman and Commonwealth v Sexton, Petitioner’s appellate counsel, Marilyn Gelb, failed to raise this issue on appeal. This was ineffective representation by appellate counsel. Petitioner himself filed a pro se brief on direct appeal, raising issues not raised by Ms. Gelb in her brief. Among those issues was the trial court’s failure to instruct the jury sua sponte to view the eyewitness testimony with caution. Although Petitioner based his pro se argument solely on the discrepancies in the testimony, and did not reference the prosecutorial misconduct involved in blocking Petitioner’s requests for a line-up, a competent appellate attorney would have raised the issue themselves in the first instance and certainly would have done so after being alerted to the issue by their client filing their own brief on a closely-related issue.

1141. By the same token, Petitioner’s post-conviction counsel Weinglass and Williams were even more ineffective and incompetent in not spotting this issue and not raising it in the PCRA proceedings as an issue of ineffective representation on the part of appellate counsel Gelb.

3. 
Appellate Counsel Gelb failed to raise on direct appeal the violation of Petitioner’s right to effective representation at trial and/or not to be subjected to constructive denial of counsel by defense attorney Jackson’s conflict of interest in actively colluding behind his client’s back with prosecutor and trial judge as to how to sabotage Petitioner’s defense and any subsequent claims of ineffective representation.
1142. On June 18, 1982, at the start of the day, there was a conference held in chambers between Judge Sabo, the prosecutor McGill, and court-appointed defense attorney Jackson from which Petitioner Jamal was excluded.17 There is no transcript of this conference as it was held “off the record.” Immediately thereafter, an “on the record” in camera session of the court took place from which Petitioner Jamal was also excluded. The first item of business was a purported report by the prosecutor and defense attorney on proceedings taken, at Judge Sabo’s behest before Pennsylvania Supreme Court Justice McDermott. The violations of Petitioner’s rights with regard to these proceedings is discussed in Subpoint No. 5, below. 

1143. In Faretta v California (1975) 422 US 806, the Supreme Court notes that a compelling reason not to impose counsel upon a defendant who insists upon representing himself is that “[t]o force a lawyer on a defendant can only lead him to believe that the law contrives against him.” 422 U.S. at 834. During the in camera on-the-record proceedings on June 18, 1992, Mr. Jackson, the appointed counsel who was “thrust upon” Mr. Jamal, actually did “contrive” against him, in Mr. Jamal’s absence, by waiving the attorney/client privilege and actively plotting against his client with the prosecutor and Judge Sabo. 

1144. It is hornbook law that the attorney/client privilege protects all confidential communications between attorney and client and that the holder of the privilege is the client, not the attorney. The attorney is duty bound to protect the client’s confidences “at every peril to himself.” In this case, however, during the in camera hearing from which Mr. Jamal was excluded, Mr. Jackson repeatedly revealed confidential communications with Mr. Jamal to the prosecutor and trial judge. Consider the following:

“MR. JACKSON:  ... if, indeed, Mr. Jamal is saying, as he has to me, that indeed it is his strategy for me not to participate ... I would want that on the record; that Mr. Jamal is telling me not to participate, to be silent.” (6/18/82 Tr. 2.6) (emphasis added)  

“MR. JACKSON: ... that’s what he’s telling me, Judge.

THE COURT: I know he’s telling you that.” (6/18/82 Tr. 2.17)

“MR. JACKSON: Well, he says it’s in his best interest ...” 

(6/18/82 Tr. 2.20)

“MR. JACKSON: ... but in this instance where the defendant is specifically asking that I not ask questions ...” 

(6/18/82 Tr. 2.27)

1145. The foregoing statements were made in the course of a discussion which took up thirty pages of transcript in which Mr. Jackson attempted to explain to the prosecutor and Judge Sabo what he dimly perceived, but did not explicitly articulate, as a conflict of interest which he had between his duty of loyalty to Mr. Jamal, as his client (MRPC Rule 1.7 and Comment re Loyalty to Client), and his duties as an officer of the court not to engage in what might be considered to be unprofessional conduct (MRPC Rule 1.16(a)(1)). It appears that the essence of this conflict was, according to Mr. Jackson that, on the one hand, Justice McDermott had instructed him that it was his duty to represent Mr. Jamal’s interests to the best of his ability, but on the other hand Mr. Jamal had allegedly instructed him not to examine any witnesses or participate in the trial in any way. (6/18/82 Tr. 2.5-2.35)

1146. There are major problems with the way in which Mr. Jackson handled this situation, all of which point to the necessity of protecting a defendant’s right to self-representation in order to prevent such situations from occurring. What Mr. Jackson should have done, under the version of the American Bar Association’s Model Rules of Professional Conduct in effect at that time, was to advise the trial judge of the general nature of the conflict of interest without revealing any confidential discussions with his client and then moved for leave to withdraw. (See Comment to MRPC Rule 1.16 re Mandatory Withdrawal: “Difficulty may be encountered if withdrawal is based on the client’s demand that the lawyer engage in unprofessional conduct. The court may wish an explanation for the withdrawal, while the lawyer may be bound to keep confidential the facts that would constitute such an explanation. The lawyer’s statement that professional considerations require termination of the representation ordinarily should be accepted as sufficient.”)

1147. Mr. Jackson, however, did precisely the opposite! Not only did he gratuitously reveal confidential attorney/client communications to the prosecutor and the trial judge, he did not move for leave to withdraw. This is an additional oddity to the situation, given that previously he had repeatedly begged Judge Sabo to let him out of the case. When it was unquestionably his ethical obligation, both to his client and to the court, to request leave to withdraw he inexplicably failed to do so. Had the trial judge denied Jackson leave to withdraw, in such circumstances, he could have taken an interlocutory appeal which should properly have been granted.

1148. The actions of  Mr. Jackson were even more egregious than previously noted  because in the course of these in camera discussions with prosecutor and judge, he made it crystal clear that his real concern was not to find the means to reconcile his conflicting duties, but rather to figure out -- with the active contrivance of prosecutor and judge -- how to sabotage his client’s interests and insulate his likely conviction  from reversal on appeal for ineffective representation by none other than . . . court-imposed defense counsel Anthony Jackson.

1149. Moreover, Mr. Jackson even suggests to Judge Sabo, in the form of a hypothetical, that his own client, Mr. Jamal, be removed from the courtroom. And, in fact, when the trial proceeds Mr. Jamal is removed a number of times from the courtroom spending almost half the trial in a cell. If this interpretation of Mr. Jackson’s conduct sounds harsh, consider the following extracts from the in camera proceedings:

“THE COURT: What kind of strategy is that to sit back there and refuse to answer anything? What kind of strategy is that really?

MR. JACKSON: Judge, I wish I could answer you – 

...

THE COURT: Well, what you may have to do, if that’s going to be his strategy, and 
every witness testifies, you may have to confer with him and then you may have to put on the record that you have conferred with Mr. Jamal –

MR. JACKSON: Fine.

THE COURT: -- and he has instructed me not to ask any questions.

MR. JACKSON: Fine.

THE COURT: Maybe that’s the way. I don’t know.

MR. JACKSON: Judge, I think –

THE COURT: I really don’t know. I think it’s bad.

MR. JACKSON: I do, too, Judge. But I think the Court is doing all it can do and in that way he can’t come back and say, ‘I had ineffective representation,’when it’s clear that’s what he wants.” (emphasis added)

 (6/18/82 Tr. 2.17-2.18)

“THE COURT: What he’s going to say is he’s arguing that because we didn’t allow John Africa to represent him, therefore, he doesn’t ask any questions and, therefore, the whole 
proceeding is improper and unconstitutional and everything else. This is what worries me.

MR. JACKSON: Judge, I understand your worry.

...

MR. JACKSON: ... let’s assume for the moment he was removed from the courtroom --
(emphasis added)

THE COURT: What do you mean assume? He’s been removed. You mean from the courtroom?

MR. JACKSON: Yes, from the courtroom. Mr. Jamal advises me not to ask any questions because it’s in his best interest not to do that, and let’s assume he’s going to be convicted and goes up to the Supreme Court, or whatever. The question is, number one, did the Court -- well, did he knowingly waive his right, and I don’t think it could be any 
question about it and, number two, did I have any right to violate what he considered to be his best interests and number three, can the Court on its own -- and I believe it’s intruding into the area of the defense.” (emphasis added)

 (6/18/82 Tr. 2.20-2.22)

“MR. JACKSON ... in this instance where the defendant is specifically asking that I not 
ask questions ... one of the possible ways of doing it is after your examination I would then consult with Mr. Jamal and based on his consultation and his advice and direction to me that I have no questions. It is his choice because I think for us to get into violating what he chooses, what he asserts as his right and his interests, I think is going to put the Court in a real tenuous position ... “ (emphasis added) 

                                                 (6/18/82 Tr. 2.27)

“MR. MCGILL: If I can, Judge? The specific issue is where the defendant intelligently makes the decision --

THE COURT: That’s the thing.

MR. MCGILL: -- that it is in his best interest to say nothing –

MR. JACKSON: That’s right.

MR. MCGILL: -- that in his strategy to say nothing, and for that reason, perhaps to make 
a statement by saying nothing and win the sympathy of the jury that it would be in his best interest to get a verdict which he would want, which would be an acquittal. 

THE COURT: Well –

MR. MCGILL: Is that what you said?

MR. JACKSON: That’s it.

THE COURT: I agree with that a 100 percent but what worries me is that he is adopting this so-called strategy solely because I have refused to allow John Africa to represent him.

...

THE COURT: If John Africa had represented him there would be cross-examination and that’s what worries me.”

                                                                    (6/18/82 Tr. 2.29-2.30)

“MR. MCGILL: ... never has there been a case that I know of where no one has been cross-examined. And that is the issue that you’re putting in.

MR. JACKSON: Exactly.

MR. MCGILL: Judge, that bothers me, that issue.

...

THE COURT: Let me say this: Mr. Jackson, even though he’s doing this and you say he does it intelligently and knowingly, isn’t he in effect not being represented by anyone?

MR. JACKSON: No.

THE COURT: Why?

MR. JACKSON: Because I would make the representation to the Court.

THE COURT: You’re not really representing him, then. That’s what worries me. It’s just as though he were sitting there without counsel.

THE COURT: Why wasn’t this issue raised with Justice McDermott?”

 





(6/18/82 Tr. 2.32-2.35)

1150. What does the behavior of court-imposed “defense attorney” Jackson in the in camera proceedings represent? Precisely the grotesque situation which the Faretta court explains it is the purpose of the Sixth Amendment to prevent -- where counsel “represents” the defendant only as a legal fiction, but really serves as an organ of the State “interposed between an unwilling defendant and his right to defend himself personally.” 422 U.S. at 820-821. 

1151. It should be quite obvious why Mr. Jamal was excluded from these in camera proceedings -- it is inconceivable that Mr. Jackson would have so shamelessly contrived against his client before the client’s very eyes as he so readily did behind the client’s back. This deplorable record of Mr. Jackson’s literally “selling his client down the river” belies Judge Sabo’s later findings of fact in which he discounts Jackson’s testimony at the PCRA hearing as allegedly intentional misrepresentations to support Petitioner’s claim of ineffective representation. The reality is precisely to the contrary -- Mr. Jackson actively contrived with both the prosecutor and Judge Sabo at trial to sabotage any such claims that Petitioner might later raise.

1152. It is in part because an attorney, as an officer of the court, always has a potential conflict between their duty to their client and their duty to the court, that the Sixth Amendment protects one’s right to represent oneself and, as will be argued below, one’s right to be assisted in that representation by a lay person who is not an attorney. Petitioner Jamal made that very point in the trial court in passionately arguing in support of both of these rights: 

“It’s my life at stake and John Africa is the only representative I would have faith in and trust in; not paid by the Court, not paid out of the same pocket as the D.A., not court appointed. I want John Africa in this trial as backup counsel for me and I will defend myself.”

 (6/17/82 Tr. 1.56-1.57)

“I do not want to be backed up or represented by Attorney Jackson or any other lawyer of the ABA anywhere in America. I want John Africa as my counsel.” 

(6/18/82 Tr. 1.59)

“In terms of lawyers it’s very clear that there are 1300 people at Holmesberg Detention Center, House of Correction. All of them have lawyers, either private or Public Defenders  and it’s very clear for those 1300 people that those lawyers have not served their needs in terms of obtaining freedom for them, in terms of finding them innocent of charges ... This is my only trial. I have no criminal record ... I have never been before the bar of the Court ... So what’s important to me to have is a representative that I have faith in, that I can trust; it’s not Attorney Jackson ... It is John Africa ...” (6/18/82 Tr. 1.80-1.81)

1153. Despite the dramatic evidence on the trial transcript that court-imposed attorney Anthony Jackson, rather than acting in Petitioner Jamal’s interests, was actively  conspiring with the prosecutor and trial judge against his interests so “that way he [Petitioner Jamal] can’t come back and say, ‘I had ineffective representation,’” appellate counsel Marilyn Gelb never raised this issue on direct appeal, nor did Messrs. Weinglass & Williams see fit to raise the issue in post-conviction proceedings. 

1154. Despite the fact that it was Petitioner Jamal’s own defense attorney, Anthony Jackson, who suggested to Judge Sabo during the in camera session that Petitioner be ejected from his own trial, neither appellate counsel Gelb nor post-conviction counsel Weinglass and Williams raised this issue on appeal or in post-conviction. Certainly, Jackson’s suggesting to Judge Sabo that he throw Petitioner Jamal out of his own trial is at least as bad if not worse than the actions of the defense attorney in Rickman which the Court of Appeals described as being the equivalent of having a “second prosecutor” and no defense attorney. 

1155. Despite the fact that Jackson violated the attorney/client privilege and failed to make a motion to withdraw as counsel when it was his legal obligation to do so, neither Gelb nor Weinglass & Williams ever raised this issue on direct appeal or post-conviction. 

1156. This was ineffective representation and/or a constructive denial of counsel with regard to appellate counsel Gelb and ineffective representation by attorneys  Weinglass and Williams in not raising in post-conviction Gelb’s ineffectiveness. In both instances, Petitioner was subjected to a constructive denial of counsel flowing directly from the conflicts of interest of Gelb and of Weinglass & Williams. Their representation was worse than not having an attorney.

4. 
Appellate Counsel Gelb failed to raise on direct appeal the violation of Petitioner’s Sixth and Fourteenth Amendment rights to represent himself at trial.
1157. Although Appellate Counsel Gelb did raise as an issue on appeal the violation of Petitioner’s Faretta rights which occurred when Judge Sabo took the jury voir dire out of his hands and forced him to “choose” between the trial judge or his ineffective “back-up counsel” completing the voir dire, Gelb did not raise the more fundamental Faretta violation which occurred when, days later, Judge Sabo entirely extinguished Petitioner Jamal’s right to self-representation and ordered “back-up” attorney Jackson to take over Petitioner’s defense. It was a violation of Gelb’s duty to provide effective representation on direct appeal for her to have ignored this meritorious and compelling issue. 

In Faretta v California (1975) 422 U.S. 806, 820-821, the Supreme Court states:

“The language and spirit of the Sixth Amendment contemplate that counsel, like the other defense tools guaranteed by the amendment, shall be an aid to a willing defendant -- not an organ of the State [emphasis added] interposed between an unwilling defendant and his right to defend himself personally. To thrust counsel upon the accused, against his considered wish, thus violates the logic of the Amendment. In such a case, counsel is not an assistant, but a master; and the right to make a defense is stripped of the personal character upon which the amendment insists ... An unwanted counsel “represents” the defendant only through a tenuous and unacceptable legal fiction. [emphasis added] Unless the accused has acquiesced in such representation, the defense presented is not the defense guaranteed him by the Constitution, for, in a very real sense, it is not his defense.” [emphasis in original]

1158. The grotesque scenario described in Faretta, in which counsel “represents” a defendant through a legal fiction but serves in reality as an organ of the State, is precisely what occurred in the case of Petitioner Mumia Abu-Jamal. This should never have happened as there was no justification for depriving Mr. Jamal of his right to self-representation. In order to demonstrate this,  it is necessary to review in detail the chronology of events leading up to June 17, 1982, when Judge Sabo revoked Mr. Jamal’s pro se status: 

1159. On May 13, 1982, during pre-trial proceedings, Petitioner Mumia Abu-Jamal requested and is granted the right to represent himself. (5/13/82 Tr. 54, 68-70) Thereafter, he skillfully conducts a several day suppression hearing, adroitly cross-examines fifteen witnesses, and eloquently argues several additional motions.  During these four days, Mr. Jamal conducts himself appropriately, is respectful to the court, and draws neither admonishments nor warnings from the trial judge for any “disruptive” behavior, as there is none. (6/1/82 Tr. 1.1-1.149; 6/2/82 Tr. 2.1-2.135; 6/3/82 Tr. 3.1-3.104; 6/4/82 Tr. 4.1-4.147) 

1160. Mr. Jamal then conducts two days of jury voir dire during which time he questions 23 potential jurors, successfully challenges two for cause, defeats a prosecution challenge for cause, and exercises two peremptory challenges. Mr. Jamal, again, is appropriate and respectful to the court, and the voir dire proceeds without incident. (6/7/82 Tr. 1-189; 6/8/82 Tr. 2.1-2.159)

1161. The following day, the trial judge takes over the voir dire himself, but does not alter Mr. Jamal’s pro se status. Judge Sabo acknowledges that he had not previously “rebuked” Mr. Jamal for any of his conduct during voir dire, but claims that questioning of the venire was proceeding too slowly and, allegedly, some venire members were uncomfortable being questioned by the defendant. (6/9/82 Tr. 3.17) The Pennsylvania Supreme Court, in its review of these proceedings on appeal from the PCRA post-conviction proceedings, notes that Mr. Jamal “argued vehemently that the court should not perform the voir dire questioning” but that the court “took over the questioning and then properly [sic] ordered that back-up counsel take control.” (Commonwealth v. Mumia Abu-Jamal, 720 Atlantic Reporter 2d 79, 109 (Pa. 1998) Thereafter, jury selection continues for an additional four and one-half days without any disruptive behavior on the part of  Mr. Jamal. (6/9/82 Tr. 3.106-3.250; 6/10/82 Tr. 4.1-4.251; 6/11/82 Tr. 5.1-5.212; 6/15/82 Tr. 1-255; 6/16/82 Tr. 1-497)

1162. On June 17, 1982, pre-trial proceedings continue with regard to various matters, including Mr. Jamal’s request that various items of evidence be provided to him by the prosecution prior to commencement of trial. These proceedings take place without incident. (6/17/82 Tr. 1.1-1.31.) The trial then begins. 


1163. After the court’s opening instructions to the jury, but before the state’s opening statement, Mr. Jamal asks the court for a microphone at counsel table. A side-bar conference is held. The court refuses his request and threatens to remove his pro se status and put back-up counsel, Mr. Jackson, in as attorney of record if Mr. Jamal doesn’t “speak up.” Trial resumes with Mr. Jamal again requesting a microphone. A side-bar is held. Mr. Jamal repeats his request for a microphone and expresses his dissatisfaction with Mr. Jackson, renewing an earlier request to have a lay person, John Africa, sit with him at counsel table to advise and assist him. The prosecutor taunts Mr. Jamal, accusing him of trying to “chicken out” of representing himself. The court denies Mr. Jamal’s requests. The court again threatens to revoke Petitioner’s pro se status. Mr. Jackson makes a motion for leave to withdraw, citing his lack of qualifications and discomfort with regard to the role of back-up counsel and Mr. Jamal’s rejection of him. The motion is denied. (6/17/82 Tr. 1.44-1.69)

1164. When trial resumed before the jury, Mr. Jamal renewed his motion for leave to have John Africa sit with him at counsel table.18  The jury  is excused and discussion continues at side-bar. Mr. Jamal vigorously argues in support of his request. The court asks Mr. Jamal if it is his intention to disrupt the proceedings. Mr. Jamal twice assures the court that it is not his intention to be disruptive. Discussion of the matter of Mr. Africa continues until the noon recess. (6/17/82 Tr. 1.70-1.89)

1165. After the noon recess, in open court and out of the presence of the jury, discussion continues of Mr. Jamal’s request for the presence of John Africa at counsel table. The prosecutor states on the record that he has no objection to Mr. Africa sitting in the courtroom in the same area where police officers are sitting, nor has he any objection to Mr. Jamal talking with Mr. Africa at recess, in between witnesses, before court, or in his cell. (6/17/82 Tr. 1.90-1.96) It is clear from this that the prosecution had no security concerns with regard to Mr. Africa, nor was he concerned that Mr. Africa might be disruptive of the proceedings or encourage Mr. Jamal to be disruptive. Judge Sabo apparently had no such concerns either, as he advises the prosecutor that he has no problem with Mr. Africa being in the courtroom during the proceedings, including during breaks. (6/17/82 Tr. 1.114)

1166. Discussion continues with regard to Mr. Jamal’s lack of faith in Mr. Jackson and his request to have Mr. Africa sit with him at counsel table. The judge suggests three times to Mr. Jackson that he go to the Supreme Court for clarification of his role, given Mr. Jamal’s position. (6/17/82 Tr. 1.115-1.117) In response to Jackson’s expression of doubt that he would have standing to do so, Judge Sabo first responds that he can tell the Supreme Court that the trial judge is “on the verge” of removing Mr. Jamal as his own attorney, and then offers to actually revoke Mr. Jamal’s pro se status if Mr. Jackson so requests: “Well, if you’re asking me to remove him, I’ll remove him. I’ll make it easy for you.” (6/17/82 Tr. 1.118)

1167. There was no justification for revoking Mr. Jamal’s pro se status. The prosecutor himself indicated that the only reason to make Mr. Jackson primary counsel would be to give him standing to request the Supreme Court clarify his role as back-up counsel. The prosecutor specifically says to Judge Sabo that once such clarification is forthcoming “and we are again before this Court in this trial that Your Honor consider moving Mr. Jackson and reappointing or for that matter allowing Mr. Jamal to represent himself again.” (6/17/82 Tr. 1.120) Just prior to saying this, the prosecutor acknowledges Mr. Jamal’s desire to represent himself and advises the judge of his own feeling that Mr. Jamal would accept the Supreme Court’s decision. (6/17/82 Tr. 1.119) Had Mr. Jamal been disruptive of the proceedings, certainly the prosecutor would not have suggested that the judge restore him to pro se status, nor would the prosecutor have offered the opinion that Mr. Jamal would comply with the Supreme Court’s decision.

1168. Additionally, the prosecutor concedes that Mr. Jamal has presented what is at least an arguably meritorious issue deserving of adjudication by the Pennsylvania Supreme Court: “And the issue, as I understand it, is whether or not backup counsel must in fact be an attorney. Of course, if they say that’s not needed, it’s not necessarily true, well then, he can have whomever he wishes.” (6/17/82 Tr. 1.121) The prosecutor also concedes that having a lay person at counsel table and a back-up attorney are not mutually exclusive alternatives, suggesting to Judge Sabo that, even if the Supreme Court rules that Mr. Jamal can have the assistance of Mr. Africa, that the court continue to have Mr. Jackson present. (6/17/82 Tr. 1.121)

1169. However, Judge Sabo, after previously suggesting removal of Mr. Jamal’s pro se status purely as a stratagem to confer “standing” on Mr. Jackson, and explicitly acknowledging the prosecutor’s statement that there was no other reason to do so, proceeds to accuse Mr. Jamal of intentionally disrupting the orderly progression of the trial. (6/17/82 Tr. 1.122)

1170. When Mr. Jamal inquires as to how he disrupted the proceedings, Judge Sabo says: “[W]hen I make a ruling that’s it, you don’t argue with the Court about the ruling ...” Mr. Jamal immediately accepts this injunction and advises the court that he will comply with it by replying: “Judge, fine.” (6/17/82 Tr. 1.122) Despite this, Judge Sabo proceeds to strip Mr. Jamal of his right to self-representation, appointing Mr. Jackson as attorney of record. (6/17/82 Tr. 1.123)

1171. It is important to note that this is the first time that Judge Sabo specifically instructed Mr. Jamal that it is improper to continue arguing a point after the court has made a ruling. Prior to that, Mr. Jamal had renewed his motion for the assistance of Mr. Africa at numerous points in the proceedings. Rather than admonishing Mr. Jamal on those occasions and instructing him not to re-argue the point, the Judge Sabo had entered into extended discussion with him, discussion in which the prosecutor frequently joined.

1172. As a result, it was reasonable for Mr. Jamal, as a lay person, to assume there was nothing improper in continuing to press a point which he felt was crucial to his defense. As previously argued, above, this was a point which even the prosecutor acknowledged to present a legitimate issue and which, immediately prior to revocation of Mr. Jamal’s pro se status, the prosecutor himself had suggested be taken before the Pennsylvania Supreme Court.

1173. Moreover, at the time he revoked Mr. Jamal’s pro se status, Judge Sabo made no specific factual findings of any kind as to when Mr. Jamal had allegedly been disruptive or how such alleged behavior had interfered with the proceedings. Clearly, Mr. Jamal’s conduct prior to having his right to self-representation revoked did not even approach that of the defendant in Illinois v. Allen, 397 U.S. 337 (1970). 

1174. In Allen, the classic case on the limitations of the right to self-representation, the pro se defendant, upon being instructed to confine his voir dire to questions concerning the juror’s qualifications, began to argue with the judge in an abusive and disrespectful manner, continued talking when the judge appointed counsel to continue the voir dire, threatened the judge’s life, tore his file out of the attorney’s hands and threw the papers on the floor, and said the following: “There’s not going to be no trial, either. I’m going to sit here and you’re going to talk and you can bring your shackles out and straight jacket and put them on me and tape my mouth, but it will do no good because there’s not going to be no trial.” 397 U.S. at 340. The defendant was removed from the courtroom, allowed to return after a recess, repeated the same conduct and was again excluded. The Supreme Court ruled that, by his conduct, the defendant had forfeited his Sixth Amendment right to be present at his trial.

1175. Dougherty v. United States, 473 F2d 1113 (D.C. Cir. 1972) was a multi-defendant case in which anti-Vietnam War protesters were charged with various crimes for having invaded Dow Chemical’s offices and committed acts of vandalism. There the court held that it was an unconstitutional deprivation of the right to self-representation for the trial court to have denied defendants’ request to proceed pro se based upon disruptive behavior which occurred after denial of their request, explaining that this would be like “using the fruit of an unreasonable search to provide a cause making the search reasonable.” The Dougherty court further explained that it would be “anomalous to hold that the denial of one’s rights can be justified by reference to the nature of subsequent complaints protesting that denial.” 473 F. 2d at 1126. 

1176. Thus, in the case of Petitioner Jamal, it is only to Mr. Jamal’s conduct prior to having his pro se status revoked that a  court may look to determine whether Judge Sabo was justified in stripping him of his right to self-representation. As is previously argued, Mr. Jamal’s conduct did not merit removal of his pro se rights.

1177. With regard to behavior prior to having pro se status denied, the Dougherty court held that such behavior must be disruptive in the sense of “evincing defendants’ intent to upset or unreasonably delay the hearing.” 473 F2d at 1127. In the case before this court, Mr. Jamal’s intent was clearly to press his point with regard to his need for the assistance of Mr. Africa in order to present his pro se defense. There was no intent to upset or delay the hearing, as earlier demonstrated by Mr. Jamal’s stoically professional acceptance of denial of his suppression motion and exemplary conduct throughout the voir dire proceedings, and as later evidenced by his twice stating to the trial judge on the record that it was not his intention to in any way disrupt the proceedings. 

1178. When Judge Sabo finally instructed Mr. Jamal that it was improper for him to continue to argue a point after the court had ruled, Mr. Jamal agreed to follow that instruction. Previous to that, the judge had permitted Mr. Jamal to renew his motion with regard to Mr. Africa on a number of occasions and both the court and the prosecutor had permitted themselves to be drawn into continued argument on the motion. It was reasonable for Mr. Jamal to assume that it was proper for him to continue to press his point under the circumstances and his persistence in so doing cannot properly be characterized as evincing a disruptive intent.

1179. In his dissent in Illinois v. Allen, 397 U.S. at 353, Justice Douglas reminds us that “great injustices have at times been done to unpopular minorities by judges” and quotes at length from the court record of William Penn’s trial in London in 1670. There is a such a striking similarity between the English judges’ interchange with that “gentle Quaker” three centuries ago and that between Judge Sabo and Petitioner Mumia Abu-Jamal three hundred years later that it evokes an eery sense of deja vu:

‘Penn. ... I desire you would let me know by what law it is you prosecute me, and upon what law you ground my indictment.

‘Recorder. Upon the common-law.

‘Penn. Where is that common law?
 

‘Rec. You must not think that I am able to run up so many years, and over so many adjudged cases, which we call common-law, to answer your curiosity.

‘Penn. This answer I am sure is very short of my question, for if it be common, it should not be so hard to produce. (397 U.S. at 353)


***

‘THE COURT [Judge Sabo]: The law of Pennsylvania says that you can only have backup counsel who is a member of the bar, and that’s the way it’s going to be.

‘THE DEFENDANT [Mumia Abu-Jamal]: What I’m saying to you, Judge, is that --

‘THE COURT: And I’m saying to you --

‘THE DEFENDANT: -- there is no rule or statute that you can point to --

‘THE COURT: If you think --

‘THE DEFENDANT: -- that says I can’t have someone --

‘THE COURT: If you think that’s wrong --

‘THE DEFENDANT: -- sitting at the defense table? (6/17/82 Tr. 1.107-1.108)


***

‘Rec. Sir, will you plead to your indictment?

‘Penn. Shall I plead to an Indictment that hath no foundation in law? If it contain that law you say I have broken, why should you decline to produce that law ... ? (397 U.S. at 353)


***

‘THE COURT: ... I made a ruling on the law. You must follow it.

‘THE DEFENDANT: You have made a ruling on your procedure. You have not made -- there is no law that states why someone cannot assist me at the defense table, and you know it.

(6/17/82 Tr. 1.108-1.109)


***

‘Rec. You are a saucy fellow, speak to the Indictment.

‘Penn. I say, it is my place to speak to matter of law; I am arraigned a prisoner; my liberty, which is next to life itself, is now concerned ... I say again, unless you shew me, and the people, the law you ground your indictment upon, I shall take it for granted your proceedings are merely arbitrary. (397 U.S. at 353-354)


***

‘THE COURT: If you don’t like it, your attorney can tell you what you can do.

‘THE DEFENDANT: That is not a ruling on the law. It’s a ruling on your procedure.

‘THE COURT: No, it isn’t. It is a ruling on the law.

‘THE DEFENDANT: What law? What law can you state that I cannot have someone assist me at that table? (6/17/82 Tr. 1.109)


***

‘Rec. You are an impertinent fellow, will you teach the court what law is? It is ‘Lex non scripta,’ that which many have studied 30 or 40 years to know, and would you have me to tell you in a moment?

‘Penn. Certainly, if the common law be so hard to be understood, it is far from being very common ... (397 U.S. at 354)


***

THE COURT: Mr. Jamal, I am not going to argue consistently throughout this trial. If you continue to act in this way --

THE DEFENDANT: In what way am I acting?

THE COURT: When I make a ruling you have an automatic exception to that ruling. It will be reviewed by the Appellate Court. I don’t want to stand here and argue with you all day long on every ruling I’m going to make throughout this trial. (6/17/82 Tr. 1.109-1.110)


***

‘Rec. Sir, you are a troublesome fellow, and it is not for the honor of the court to suffer you to go on.

‘Penn. I have asked but one question, and you have not answered me; though the rights and privileges of every Englishmen be concerned in it.

‘Rec. If I should suffer you to ask questions till to-morrow morning, you would be never the wiser.

‘Penn. That is according as the answers are.

‘Rec. Sir, we must not stand to here you talk all night.

‘Penn. I design no affront to the court, but to be heard in my just plea ... (397 U.S. at 354-355)


***

‘THE COURT: Standing here and arguing with me all day is foolish.

‘THE DEFENDANT: No, it is not foolish.

‘THE COURT: I do what I believe is the law.

‘THE DEFENDANT: ... What I’m saying, Judge, is, that there is no law that prohibits you from allowing someone to assist me at the defense table. This is done all the time. I cited cases during that Motion to Suppress, a number of cases, that happened right here in this City Hall where there was an assistance from non-lawyers at the defense table, and there’s no reason

-- and there’s no reason for you or the Commonwealth to deny me access to assistance that I have stated a number of times that I need in my defense. (6/17/82 Tr. 1.113-1.114)


***

‘Rec. Take him away. My lord, if you take not some course with this pestilent fellow, to stop his mouth, we shall not be able to do any thing to night.

‘Mayor. Take him away, take him away, turn him into the bale-dock.’ (397 U.S. at 355)


***

‘THE COURT: You have certain rights but what I said is this: My position is that you have deliberately disrupted the orderly progression of this trial. Therefore, I am removing you as primary counsel and I am appointing Mr. Jackson to take over as primary counsel.’ (6/17/82 Tr. 1.122-1.123)

1180. This “history lesson” effectively demonstrates that Mr. Jamal, like his illustrious predecessor William Penn, was acting well within his rights in arguing his position to the court and was not disrupting the proceedings. Accordingly, Judge Sabo violated Mr. Jamal’s rights under the  Sixth and Fourteenth Amendments to represent himself  when he removed Mr. Jamal’s pro se status and ordered his court-appointed attorney  to take over his defense. This constituted an “unreasonably erroneous”misapplication of Faretta v California and Illinois v Allen.

1181. Moreover, both Mumia Abu-Jamal and William Penn were arguing the same point, they insisted on being shown the law. Just as the English judges could show no law to William Penn, Judge Sabo could show no law to Mumia Abu-Jamal. Indeed, in ruling on the post-trial motions, Judge Sabo revealed that not only was there no law which forbade the presence of a lay advisor at counsel table, but the real reason for his denial of Mr. Jamal’s request for the assistance of John Africa was the judge’s extrajudicial bias and prejudice against both Mr. Africa and Mr. Jamal. (See Subpoint No. 9, below.)

1182. Judge Sabo’s unjustified revocation at trial of Petitioner’s pro se status violated his Sixth and Fourteenth Amendment rights to represent himself. The violation of the right to self-representation is a structural defect in the proceedings which requires reversal of a defendant’s conviction. Faretta v California, 422 US 806 (1975); Arizona v Fulminante, 499 US 279 (1990); McKaskle v Wiggins, 465 US 168 (1984); Sullivan v Louisiana, 508 US 275 (1993). It was gross incompetence of counsel for appellate counsel Marilyn Gelb to have failed to have presented this issue on direct appeal. It was gross incompetence of attorneys Weinglass and Williams to have failed to raise in post-conviction proceedings this ineffective representation by appellate counsel Gelb. 

5. 
Appellate Counsel Gelb failed to raise on direct appeal the violation of Petitioner’s statutory and Fourteenth Amendment right to appeal denial of his right to self-representation and to be assisted by a lay advisor at counsel table.

1183. On June 17, 1982, during the course of legal argument by Petitioner Jamal, representing himself pro se, on the issue of his right to have the assistance of a lay advisor, John Africa, at counsel table, Judge Sabo revoked Petitioner Jamal’s right to represent himself and ordered  back-up counsel Anthony Jackson to take over Petitioner’s defense. (Tr. 6/17/82: 1.123) Initially justified by Judge Sabo as a mere expedient to give Jackson “standing” to go to the Pennsylvania Supreme Court on an expedited basis to review the related issues of Petitioner’s right to lay assistance, Petitioner’s right to represent himself, and Jackson’s request to withdraw (Tr. 6/17/82: 1.118),19 the decision was later justified by Judge Sabo on the assertion, without any specific findings at all, that Petitioner Jamal had allegedly  been  disruptive.20 (Tr. 6/17/82: 1.122)

1184. During this discussion, Judge Sabo repeatedly suggested that Jackson go “to the Supreme Court” to review his rulings. (Tr. 6/17/82: 1.116-1.125) Court is then adjourned for the afternoon. The next day, there is an in camera conference in chambers off the record among Judge Sabo, the prosecutor and defense attorney Jackson. This is followed by a discussion on the record in which the prosecutor and defense attorney Jackson purport to report on the proceedings which took place before Supreme Court Justice McDermott. (Tr. 6/18/82: 2.1-2.56) The prosecutor claims that Jackson had presented three petitions to Justice McDermott: (1) a petition to stay the trial court’s order appointing Jackson as Petitioner’s attorney; (2) a petition to stay the trial court order preventing John Africa from sitting at counsel table; and (3) a petition for John Africa to be permitted to sit at counsel table as counsel for Petitioner. Jackson disagrees, claiming he never requested John Africa act as counsel, but rather to assist Petitioner. (Tr. 6/18/82: 2.2, 2.4)

1185. After the discussion in chambers a luncheon recess is taken and when court reconvenes attorney Jackson makes the following statement on the record: “I just bring to the Court’s attention that pursuant to Your Honor’s allowance yesterday we did, of course, petition to the Supreme Court. Justice McDermott denied the petition this morning.” (Tr. 6/18/82: 2.57-2.58) Jackson then asks Judge Sabo, at the request of Petitioner, for permission for John Africa to assist at counsel table as a lay advisor. To this, Judge Sabo responds as follows: “I don’t want to hear anymore about it. As I told you yesterday, I would abide by what the Supreme Court said. The Supreme Court has spoken in this matter. They have affirmed my decisions and there’s nothing to argue any further.” (Tr. 6/18/82: 2.59)

1186. Thereafter, the following discussion took place between Petitioner Jamal and Judge Sabo:

THE DEFENDANT: Who is representing me?

THE COURT: Mr. Jackson.

THE DEFENDANT: Why is he representing me?

THE COURT: By order of the Supreme Court.

THE DEFENDANT: 
Did the Supreme Court order him 

to represent me against my wishes?

THE COURT: No, it’s by the Court’s order.

(6/18/82: 2.61-2.62)

1187. After extended discussion Judge Sabo finally orders Petitioner Jamal removed from the courtroom. Thereafter, throughout his trial, whenever Petitioner Jamal attempted to raise with Judge Sabo his right to represent himself, or attempted to exercise that right, the judge had him removed 

from the courtroom on the ground that the issue had been foreclosed by the Pennsylvania Supreme Court and Petitioner was allegedly being disruptive by continuing to insist on his right to represent himself.

1188. In his opinion denying post-conviction relief to Petitioner Jamal, Judge Sabo describes these proceedings as follows: “Several times during the course of the trial, petitioner requested  John Africa be appointed as counsel and Mr. Jackson be removed as backup counsel . . .” In a footnote, Judge Sabo states that “[t]his matter has been previously litigated by the Pennsylvania Supreme Court.” Pennsylvania v. Cook, 30 Phila. 1, 12, & n. 3, 1995 Phila. Cty. Rptr. LEXIS 38 (1995). Judge Sabo provides this description of the Supreme Court proceedings:

“On June 18, 1982, Mr. Jackson filed a Petition for a Writ of Prohibition or Exercise of Plenary Jurisdiction with the Pennsylvania Supreme Court, requesting the court order that the defendant be allowed to proceed pro se, and John Africa be allowed to sit at counsel table. The late Justice James P. McDermott held a hearing and denied petitioner’s request that same day.” 30 Phila. at 13.

1189. However, the Supreme Court proceedings were a mere charade and Judge Sabo’s description of the proceedings, as well as his representations to Petitioner Jamal during his trial as to the legal significance and effect of the proceedings, constitute the knowing and intentional perpetuation of  a fraud on Petitioner by everyone involved, judge, prosecutor and defense counsel. There is no record on the docket of the Supreme Court or the Court of Common Pleas of any such proceedings in the case of Petitioner Jamal, nor is there a copy of any petition for writ of prohibition filed in the case of Petitioner Jamal.

1190. It was not until Petitioner’s present counsel took over his representation and began to review the files of former Chief Counsel Leonard Weinglass that the mystery of the “apocryphal” proceedings before Justice McDermott was solved. In Weinglass’ files a document was discovered which was a prosecution reply brief, in the form of a letter to Justice McDermott with regard to a petition for writ of prohibition which referenced a miscellaneous docket number. Petitioner’s counsel returned to the Pennsylvania Supreme Court and again searched the docket but could find no entry with regard to Petitioner Jamal’s case. However, it then occurred to counsel that the writ of prohibition might be filed under Anthony Jackson’s name rather than Petitioner Jamal’s and, lo and behold, under Miscellaneous Docket No. 63, an entry was found in the case of Anthony E. Jackson, Esq. vs Albert F. Sabo, Judge of the Court of Common Pleas of Philadelphia, indicating that a petition for writ of prohibition had been filed on 6/17/82 and denied by Justice McDermott on 6/18/82.

1191. Attorney Jackson had filed the writ petition in his own name, not in the name of Petitioner Jamal. Thus, when Jackson argued the matter before Supreme Court Justice McDermott, although Petitioner Jamal had been brought into the courtroom and was present during the proceedings, he was not a party to them. Attorney Jackson was representing himself as a party in the writ proceedings. No one was representing Petitioner Jamal, in fact Mr. Jamal was a stranger to the proceedings as he was not a named party. 

1192. This represented a direct conflict of interest on the part of attorney Jackson and a constructive denial of counsel under Cronic with regard to the fundamental structural constitutional right of self-representation under the Sixth and Fourteenth Amendments to the U.S. Constitution. 

1193. Petitioner Jamal’s right to represent himself, and to have lay assistance at counsel table while so doing, had been violated by Judge Sabo. Petitioner Jamal thought that attorney Jackson was representing him in the writ proceedings before Justice McDermott in order to seek appellate review of Judge Sabo’s decision with regard to Petitioner Jamal’s rights. However, that is not what was really happening although it was misrepresented to Petitioner Jamal by all participants – prosecutor, defense attorney, Supreme Court Justice, and Judge Sabo – that attorney Jackson was representing him and his rights were being adjudicated in these proceedings. Jackson was representing himself and the only rights at issue before Justice McDermott were Jackson’s rights. No one was representing Petitioner Jamal’s interests, Jackson had effectively abandoned his representation of Jamal and placed his own personal interests – which he was advocating before Justice McDermott – ahead of his client’s interests.

1194. Moreover, since Petitioner Jamal was not a party to these proceedings – the writ petition was filed in Jackson’s name, not Jamal’s – the proceedings could not adjudicate Jamal’s rights. Obviously, one’s rights cannot be vindicated or revoked in a legal proceeding to which he is not a party, has no right or opportunity to be heard, and in which he, in fact, is not represented.

1195. However, upon returning to the trial court, Petitioner Jamal was told in no uncertain terms by Judge Sabo that the revocation of his pro se rights had been sanctified with the judicial seal of approval of the Pennsylvania Supreme Court and, therefore, there was nothing more to argue about. Although this was a blatant lie, Judge Sabo used it to justify his subsequent ejection of Petitioner Jamal from half of his own trial. 

1196. Judge Sabo concealed the truth about this charade for over 20 years by misrepresenting the proceedings on the trial court record and adroitly covering his tracks thereafter by writing about the proceedings in veiled language in his opinion denying post-conviction relief.

1197. By  deceiving Petitioner Jamal into believing that his right to self-representation had been adjudicated adversely to him by Supreme Court Justice McDermott on behalf of the Pennsylvania Supreme Court, all the participants in this charade – Judge Sabo, prosecutor McGill, defense attorney Jackson, and Justice McDermott – effectively deprived Petitioner of his statutory and constitutional right to appeal under Pennsylvania law and the Fourteenth Amendment. 

1198. Petitioner’s court-imposed attorney, Anthony Jackson, should have taken  an appeal on behalf of Petitioner Jamal, rather than himself, before the entire Pennsylvania Supreme Court, rather than just Justice McDermott21, on the issue of Petitioner’s right to represent himself and related right to lay assistance at counsel table. Since there was no justification for Judge Sabo to have revoked Petitioner’s pro se status, and Petitioner’s request for lay assistance at counsel table was perfectly reasonable and based within Faretta itself,  a proper appeal should have been successful. 

1199. However, Petitioner Jamal was defrauded out of his appeal rights by the charade enacted before his very eyes with defense attorney Jackson pretending to represent him before Justice McDermott when Jackson was actually representing himself only. The denial of the right to appeal is a structural defect in the proceedings which is outside the harmless error rule. See Roe v Flores-Ortega (2000) 528 US 470, 120 S Ct 1029, 1038 (denial of the entire appeals proceeding itself demands a presumption of prejudice, “put simply, we cannot accord any ‘presumption of reliability,’ [cite omitted] to judicial proceedings that never took place”).  

1200. Had attorney Gelb read the trial transcript she should have been alerted to there having been something fishy about the Supreme Court proceedings, and subsequent review of the dockets should have led to discovery of the manner in which Petitioner Jamal had been defrauded out of his right to appeal and been deceived into believing that the Pennsylvania Supreme Court had adjudicated adversely to him the issue of his right to self-representation. Attorney Gelb’s failure to raise this issue on direct appeal constituted ineffective representation by appellate counsel and violated Petitioner’s rights under the Sixth and Fourteenth Amendments. Attorney Gelb failed to raise this issue, in part, because she was covering up for defense attorney Jackson as a result of her conflict of interest between her loyalty to Jackson as his former employer and mentor and her duty of loyalty to her client, Petitioner Jamal. Thus, Gelb’s failure to raise this issue constituted a constructive denial of counsel in violation of Petitioner Jamal’s Fifth, Sixth and Fourteenth Amendment rights.

1201. Attorneys Weinglass and Williams were even more ineffective and/or subjected Petitioner Jamal to constructive denial of counsel for their role in perpetuating the charade because they had the “smoking gun” document in their files which led directly to the docket which revealed the true nature of the Supreme Court proceedings, but never raised this issue in the post-conviction proceedings or thereafter. Moreover, when amici curiae in the federal habeas proceedings first raised the “apocryphal” nature of these proceedings and later submitted a petition for writ of mandate to the Third Circuit which argued that the proceedings before Justice McDermott were not held before a competent tribunal because the docketing requirements for a petition to be heard by  one Supreme Court Justice on behalf of the Pennsylvania Supreme Court had not been satisfied, as in Yohn v. Love, 76 F3d 508 (3rd Cir 1996), attorneys Weinglass and Williams, despite knowing what the real issue was, did not raise the issue nor  did they advise amici curiae of what it was. They simply sat on the document in the same way that they sat on Arnold Beverly’s signed confession and the lie detector test results which corroborate it. Their actions were worse than if Petitioner Jamal had no counsel at all since they perpetuated the fraud against Petitioner when they knew the truth. Their actions were the equivalent of putting Petitioner in a situation where, instead of having counsel to defend his interests, he was faced instead by  a  “second prosecutor” in the guise of his own attorneys. Alternatively, since Judge Sabo hid the issue at trial and in his opinion denying post-conviction relief, this constitutes “interference by  a government official” with Petitioner’s presentation of a claim for relief based on this issue. Thus, the issue of violation of Petitioner’s right to appeal denial of his Faretta rights may be directly adjudicated in these proceedings.

6. 
Appellate Counsel Gelb failed to properly raise on direct appeal the violation of Petitioner’s statutory and constitutional  right under the Fourteenth Amendment to exercise a peremptory challenge of alternate juror Courchain, a biased white juror, who replaced juror Dawley, a Black woman.

1202. During jury selection in Petitioner Jamal’s trial, Judge Sabo wrongly refused to accept a defense peremptory challenge of alternate juror Courchain although the defense still had one peremptory remaining which it was permitted to use on another alternate juror  thereafter. (6/16/82 Tr. 413) Courchain replaced juror Dawley when Judge Sabo removed her from the jury. Courchain subsequently became a member of the jury. The record on this bizarre turn of events is rather interesting:

MR. MCGILL:  
Your Honor, this juror is acceptable to the Commonwealth.

MR. JACKSON:  
Peremptory, your Honor.

THE COURT:  
Just a minute.

(Side-bar conference was held as follows on the record:)

THE COURT:
You can=t, you have no B

 MR. JACKSON:
Maybe he doesn=t know what a peremptory means.

THE COURT: 
I=ll just say selected.

THE COURT: 
You have been selected as Juror No. 13.@ (6/16/82 Tr. 413)

1203. Although Judge Sabo’s refusal to accept the defense peremptory  of alternate juror Courchain should have mandated reversal of Petitioner’s conviction and death sentence under TA \s "United States v Martinez-Salazar" \c 2 \l "United States v Martinez-Salazar (9th Cir 1998) 146 F3d 653"United States v Martinez-Salazar (9th Cir 1998) 146 F3d 653; TA \s "United States v Annigoni" \c 2 \l "United States v Annigoni (9th Cir 1996) 96 F3d 1132"United States v Annigoni (9th Cir 1996) 96 F3d 1132; and TA \s "Swain v Alabama " \c 2 \l "Swain v Alabama (1965) 380 US 202, 219"Swain v Alabama (1965) 380 US 202, 219, overruled in part on other grounds TA \s "Batson v Kentucky " \c 2 \l "Batson v Kentucky (1986) 476 US 79."Batson v Kentucky (1986) 476 US 79, appellate counsel Gelb deprived Petitioner Jamal of his right to effective representation by appellate counsel under the Sixth and Fourteenth Amendments because her obvious misunderstanding of Pennsylvania’s statutory procedure for peremptory   challenges of alternate jurors caused her to fail to put forward the correct argument on this issue on direct appeal.Then, when the Pennsylvania Supreme Court spotted and properly formulated, but did not decide the issue in its opinion denying Petitioner’s direct appeal, appellate counsel Gelb exacerbated her ineffective representation by failing to request a rehearing in which she could have put forward precisely the argument suggested by the Supreme Court itself.

1204. Gelb had incorrectly argued on direct appeal that, during selection of alternate jurors, each party could utilize any peremptory challenges still remaining from the selection of the regular jurors. Gelb argued that because Petitioner had used 19 of his 20 peremptories during selection of the regular jurors, he still had one peremptory challenge left to use on alternate juror Courchain. However, this argument was entirely without merit as Pennsylvania law does not permit one to challenge alternate jurors with peremptories “left-over” from selection of the regular jurors.  Rule 11208(b) of the Pennsylvania Rules of Criminal procedure provides that “[a]ll peremptory challenges remaining unexercised after the selection of the principal twelve jurors shall be considered exhausted...” 

1205. The procedure for exercising peremptory challenges of alternate jurors is set forth in Rule 1108(b) of the Pennsylvania Rules of Criminal Procedure as follows: “[T]he defendant and the Commonwealth shall each be entitled to one peremptory challenge for each two alternate jurors to be selected.” Judge Sabo had decided that four alternate jurors would be selected. Thus, the proper argument which appellate counsel Gelb should have but did not make was that Petitioner had two peremptory challenges available for the alternate jurors and, therefore, Judge Sabo arbitrarily and unlawfully violated Petitioner’s right to exercise his peremptory challenges by refusing the peremptory of alternate juror Courchain.

1206. This general line of  argument was suggested by the Pennsylvania Supreme Court itself when it rejected appellate counsel Gelb’s obviously incorrect formulation of the issue:

“There is apparent from this scenario a question of interpretation as to Rule  1108(b) that has not been raised by the parties, or more precisely, the answer to which has been assumed by all the parties. The Rule provides that ‘the defendant and the Commonwealth shall each be entitled to one peremptory challenge for each two alternates to be selected.’ Quaere whether, if four alternates are to be selected, each side has two peremptories available for use at any time during the alternate selection process? Or whether each side has one peremptory for use in selecting the first two alternates and one for use in selecting the second pair, the first one being ‘waived’ if not used before the first two alternates are seated? In the present case, the unstated holding of the trial court must have been in conformity with the latter view. Four alternates were to be selected, and the appellant had only used one peremptory challenge before Courchain was examined. He was later permitted to use a peremptory challenge prior to the seating of the third alternate juror. Under the first interpretation of Rule 1108, the peremptory challenge of Courchain would have been allowed [emphasis added], the appellant thereafter having no peremptory challenges remaining for use in the alternate selection process.”  Commonwealth v Abu-Jamal (1989) 521 Pa 188, 199, n 1, 555 A2d 846.

1207. Although the Pennsylvania Supreme Court suggested, in the above-cited footnote in Commonwealth v Abu-Jamal, a possible counter-argument that the Commonwealth might make, the Court did not consider Rule 1108(c).  Rule 1108(c) of the Pennsylvania Rules of Criminal Procedure specifically states that “[a]lternate jurors shall be examined, challenged and selected in the same manner as the principal jurors.” Thus, interpreting the statute to prescribe that alternates be “examined, challenged and selected” in a wholly different manner from the 12 principal jurors is clearly precluded.22 

1208. When selecting the 12 principal jurors, each party has a pool of challenges any of which may be used until the pool is exhausted. When selecting alternate jurors it is unknown how many alternates will be chosen until the trial judge, in his or her discretion, makes that determination. It is impossible to know how many peremptory challenges will be available for the alternate jurors until the judge decides how many alternates will serve. Once it is known how many alternates will serve, Rule 1108(b) provides that the parties each have one peremptory for each two alternates. 

1209. Thus, in the case of Petitioner Jamal, the trial judge having decided to have four alternates, each party would have two peremptory challenges.  Rule 1108(c) would then prescribe that the “[a]lternate jurors shall be examined, challenged and selected in the same manner as the principal jurors.” In conformity with Rule 1108(c) each party would have a pool of two peremptory challenges to exercise against the alternates, just as each party had a pool of twenty peremptories to exercise against the principal jurors. 

1210. To create an ad hoc rule requiring a different manner of exercising peremptory challenges of alternates, under which each party would have a subclass of peremptories for each two alternates jurors such that they could only exercise one challenge per each two alternates until all alternates had been selected would be to entirely ignore the requirements of Rule 1108(c) that the procedure for challenging, selecting and seating alternates be identical to that for seating the principal jurors. 

1211. Thus, the conclusion is inescapable that Petitioner Jamal had two peremptory challenges available for selection of the alternate jurors, that of those two he had one remaining with which to challenge Courchain and, therefore, Judge Sabo deprived him of his right to exercise peremptory challenges when he refused to accept the peremptory of Courchain and, instead, seated him as an alternate juror. The fact that Petitioner indeed had one peremptory left with which to challenge Courchain is evident from the record which discloses that Petitioner subsequently was permitted to remove another alternate juror – but not Courchain – with a peremptory challenge.

1212. When Judge Sabo refused to accept the peremptory challenge of alternate juror Courchain, he deprived Mr. Jamal of his statutory right to exercise peremptory challenges and his 14th Amendment right to “due process” and “equal protection of the law.” Even if there were no constitutional right to peremptory challenges, the Commonwealth having statutorily provided for them, the right to exercise such challenges cannot be arbitrarily aborted as “the failure of a state to abide by its own statutory commands may implicate a liberty interest protected by the Fourteenth Amendment against arbitrary deprivation by a state.” Fetterly v Paskett (9th Cir 1993) 997 F2d 1295, 1300 (applying Hicks v Oklahoma (1980) 447 US 343).23
1213. Moreover, the right to exercise peremptory challenges is so much a part of the Anglo-American concept of what constitute the basic elements of a fair trial that, like the “presumption of innocence” or “reasonable doubt,” which are unmentioned in the Constitution, the denial of such a right is not only  a violation of the 5th Amendment right to trial by jury and the 14th Amendment right to “due process of law” but one which requires automatic reversal of a conviction. See Swain v Alabama (1965) 380 US 202, 218 n 25, overruled on other grounds Batson v Kentucky (1986) 476 US 79:

“The persistence of peremptories and their extensive use demonstrate the long and widely held belief that peremptory challenge is a necessary part of trial by jury. See Lewis v. United States, 146 U.S. 370, 376. Although “there is nothing in the Constitution of the United States which requires the Congress [or the States] to grant peremptory challenges,” Stilson v. United States, 250 U.S. 583, 586, nonetheless the challenge is “one of the most important of the rights secured to the accused,” Pointer v. United States, 151 U.S. 396, 408. The denial or impairment of the right is reversible error without a showing of prejudice, Lewis v. United States, supra; Harrison v. United States, 163 U.S. 140; cf. Gulf, Colorado Santa Fe R. Co. v. Shane, 157 U.S. 348.”

1214. Appellate Counsel Gelb was clearly constitutionally ineffective in her representation of Petitioner on direct appeal for failing to correctly formulate the peremptory challenge issue and for misunderstanding the statutory procedure for selecting alternate jurors. She was even more inexcusably ineffective, thereafter, for failing to request rehearing in the Pennsylvania Supreme Court when the Court itself spotted the issue and, in its opinion denying the direct appeal, correctly formulated the issue and even gave Ms. Gelb the proper argument to raise. Given that denial of the right to exercise a peremptory challenge requires an automatic reversal, this was obviously prejudicial to Petitioner.

1215. By the same token, Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams were grossly incompetent in their representation of Petitioner in the PCRA proceedings for failing themselves to spot an issue that was flagged and highlighted (although not adjudicated) by the Pennsylvania Supreme Court in its opinion on direct appeal, and for failing to raise the issue of Ms. Gelb’s ineffectiveness in not putting the issue forth on direct appeal. Inasmuch as issues adjudicated on direct appeal cannot be raised in PCRA proceedings, it can be presumed that Petitioner’s prior counsel did read the Pennsylvania Supreme Court’s decision on direct appeal, if for no other purpose than to exclude from their PCRA petition any such issues. There can be no strategic, tactical or rational reason for them not to have picked up an issue literally spoon fed to them by the Pennsylvania Supreme Court.

7. 
Appellate Counsel Gelb failed to raise on direct appeal the violation of Petitioner’s right under Swain and Batson to have a jury whose members have not been excluded because of race, and in violation of Petitioner’s Faretta right to personally select the jury whilst representing himself,  when juror Dawley, a Black woman selected as a juror by Petitioner himself, was removed from the jury without a hearing and without Petitioner’s knowledge or consent, in  violation of Pa.R.Crim.P. 1108(a) and the Fifth, Sixth and Fourteenth Amendments.

1216. Juror Number One, Ms. Dawley, a Black woman, was the only remaining juror who had been selected when Petitioner Jamal had conducted his own voir dire.  On June 18, 1982, she tried all day to speak to the “court crier” (bailiff) to advise him that she needed to take her sick cat to the vet before he closed at 7:00 p.m.  The “crier” apparently ignored Ms. Dawley until approximately 3:00 p.m. when he finally got around to listening to her and then took the request to Judge Sabo.  The judge summarily denied it without informing either counsel of the request.  The basis for the denial was Judge Sabo’s assumption that Ms. Dawley had someone at home who could take the cat to the vet, although the “crier” disclaimed any knowledge that this was actually the case.  (6/18/82 Tr. 2.36-2.37)

1217. In voir dire, Ms. Dawley stated that she lived with her husband, but shook off any questions about him or his work as follows: “Well, let’s not bring him in.  Okay? Let it rest like that.  He’s not here.”   (6/7/82 Tr. 177) After that, neither side asked anything else about Mr. Dawson. Judge Sabo had no reason to assume that Mr. Dawley was actually present in the household that day or could, in fact, take her cat to the vet.

1218. It is important to contrast Judge Sabo’s abrupt and arbitrary treatment of this Black woman juror to that given to a white male juror later in the trial for whom the Judge sacrificed approximately half a trial day so the juror could, accompanied by court deputies, take a civil service exam.  (6/22/82 Tr. 5.245) Moreover, immediately after Judge Sabo denied Ms. Dawley’s request to take her cat to the vet (which would not have interrupted the trial) the court “crier” took another unidentified juror “on his settlement.”  (6/18/82 Tr. 2.38) 

1219. Ms. Dawley took her sick cat to the vet anyway.  When she returned, the “crier” brought the matter to Judge Sabo’s attention during an in camera in chambers with prosecutor and defense attorney Jackson. The Judge immediately went off the record to have a discussion of unknown length with the prosecutor and Mr. Jackson.   (6.18.82 Tr. 2.36)

1220. In the discussion which follows, on the record, Judge Sabo twice expresses his surprise that Ms. Dawley was accepted on the jury, claiming that she had a “belligerent attitude”  (6/18/82 Tr. 2.39, 2.42) and indicating that he “was not going to keep her in the beginning.” 

1221. Although both the prosecutor and Mr. Jackson seem to agree that Ms. Dawley was “belligerent”  (6/18/82 Tr. 2.42-2.43) there is no sign of this belligerence in the transcript of the voir dire (6/18/82 Tr. 2.174-2.187) 


1222. The prosecutor s claims that Dawley was a “good” juror for the prosecution because she allegedly “hates Jamal, can’t stand him,” although there is nothing in the transcript of the voir dire to suggest this.  (6/18/82 Tr. 2.40) 

1223. After Judge Sabo states that Dawley’s alleged hatred of Mr. Jamal is not the point, the prosecutor persists in making the point that she “[c]an’t stand him.”  Judge Sabo acknowledges “[t]hat’s one point,” and immediately adds “but doing what she did she worries me.”   (6/18/82 Tr. 2.40-2.41)

1224. The prosecutor then suggests that Ms. Dawley be excused without a hearing or an opportunity to explain herself “rather than put her through anything.”  (6/18/82 Tr. 2.42)  Mr. Jackson has a moment of hesitation, expressing reluctance to do so without first consulting with his client, Mr. Jamal, (6/18/82 Tr. 2.43) but shortly thereafter, for no apparent reason, drops  that concern and agrees to summarily excuse Ms. Dawley: “I wouldn’t have any objections to excuse her.  I mean, I don’t have any objections at all.”  (6/18/82 Tr. 2.45)   

1225. The discussion continues, with Judge Sabo again expressing that he was “worried about her from the very beginning.”  (6/18/82 Tr. 2.45-2.46) Then we have the following exchange between judge and prosecutor:

THE COURT:
You can see these people, you know. 

MR. MCGILL:
Well, I wanted to get as much black representation as I could that I felt was in some way fair-minded. (emphasis added) (6/18/82 Tr. 2.46.)

1226. After Judge Sabo repeats an earlier comment to the effect that this Black woman juror is a “mental case,”24  Ms. Dawley is dropped from the jury without further ado.25  (6/18/82 Tr. 2.46)

THE  REMOVAL OF JUROR DAWLEY FROM THE JURY WITHOUT A HEARING OR A  SUFFICIENT RECORD OF COMPETENT EVIDENCE TO  SUSTAIN REMOVAL VIOLATED Pa.R.Crim.P. 1108(a) AND PETITIONER’S RIGHTS UNDER THE FIFTH, SIXTH AND FOURTEENTH AMENDMENTS AND REQUIRES REVERSAL OF HIS CONVICTION AND SENTENCE.

1227. In Commonwealth v Saxton, 466 Pa. 438, 353 A2d 434 (1976), the Supreme Court of Pennsylvania reversed a first-degree murder conviction and remanded for a new trial because, in violation of Pa.R.Crim.P. 1108(a),  a juror had been removed from the jury during the trial without “a sufficient record of competent evidence to sustain the removal.” In Saxton the trial judge relied on his own observations that the juror had allegedly been “dozing off” during the trial (which the juror  denied) and unsworn hearsay from a doctor who, at the judge’s request, sat in the courtroom and observed the juror and then reported his alleged observations to the judge in the absence of counsel and with no opportunity for counsel to cross-examine. The Saxton court held that, under these circumstances, the trial judge had abused his discretion.

1228. In Saxton, there had at least been a hearing in chambers with the juror and both prosecutor and defense counsel present, although the record was insufficient to justify the jurors’ removal. In the case of the removal of Ms. Dawley from Petitioner Jamal’s jury the abuse of discretion was far worse because no hearing was even held. Ms. Dawley was removed from the jury at the caprice of Judge Sabo, based on his own observations,26 a purported stipulation by defense counsel Jackson behind his own client’s back, and unsworn hearsay from the court crier. 

1229. There certainly was not sufficient – or any – competent evidence on the record to sustain Ms. Dawley’s removal from the jury under Saxton.27 And, as is argued below, the purported stipulation by prosecutor and defense counsel to remove Ms. Dawley was a nullity, as they had no power to stipulate away Ms. Dawley’s right to serve on the jury, nor did court-imposed attorney Jackson have the right to stipulate away Petitioner Jamal’s selection of that juror while Petitioner was exercising his Faretta right to personally conduct the voir dire while representing himself. Appellate Counsel Marilyn Gelb was clearly incompetent not to raise this issue as the Saxton case was a 1976 decision of the Pennsylvania Supreme Court which could easily have been found simply by doing a minimal amount of legal research. One need not have been F. Lee Bailey  to have discovered this case or this argument. By the same token, Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams were inexcusably remiss and grossly incompetent for not raising in the PCRA proceedings the issue of Ms. Gelb’s ineffectiveness.

DEFENSE COUNSEL JACKSON VIOLATED PETITIONER’S RIGHT TO EFFECTIVE REPRESENTATION BY COUNSEL BY STIPULATING TO THE  REMOVAL OF MS. DAWLEY IN THE ABSENCE OF PETITIONER AND WITHOUT PETITIONER’S KNOWLEDGE OR CONSENT.

1230. It is indisputable that Defense Counsel Jackson stipulated to removal of Ms. Dawley from the jury in the absence of Petitioner Jamal and without Petitioner’s knowledge or consent. Jackson initially states on the record that he is reluctant to agree to remove Dawley without consulting with Petitioner  (6/18/82 Tr. 2.43)  but, after discussing the matter with the prosecutor and Judge Sabo, does so anyway.

1231. 42 Pa.C.S. Sec. 4501(2) provides that “all qualified citizens” shall have the opportunity to be considered for service as jurors and Sec. 4501(3) provides that no citizen shall be excluded from service on the basis of “race, color, religion, sex, national origin or economic status.” 42 Pa.C.S. Sec. 4501(1) provides that all persons entitled to jury trial have a right to jurors selected at random from a representative cross section of the eligible population of the county.

1232. In the case of Petitioner Jamal, juror Dawley was “qualified” to sit as a juror, thus her right to do so was violated by her arbitrary removal from the jury without justification and without a hearing. This also violated Petitioner Jamal’s right to a jury selected at random from a representative cross section of the community.

1233. Ms. Gelb was ineffective in not raising this issue on direct appeal. Attorneys Weinglass and Williams were equally ineffective in failing to raise in the PCRA proceedings Ms. Gelb’s ineffectiveness.

THE RECORD PROVIDES A PRIMA FACIE SHOWING THAT MS. DAWLEY WAS REMOVED FROM THE JURY BECAUSE OF HER RACE IN VIOLATION OF SWAIN AND BATSON.

1234. The prosecution used  peremptory  challenges to remove 11 out of 15 African-Americans from the jury before it was sworn. Commonwealth v Abu-Jamal, 553 Pa. 485, 555, 720 A2d 79, 113 (1998).28 The removal of Ms. Dawley from the jury, after it was sworn, took one more African-American off. The manner in which she was removed from the jury and the insulting nature of the comments made about her by the prosecutor and Judge Sabo, none of which were supported by the record, raise an inference that she was removed because of her race.

1235. Ms. Dawley had tried for almost an entire day to get the attention of the court “crier” in order to request permission to take her sick cat to a veterinarian. When the crier finally listened to her and reported the request to Judge Sabo it was immediately  denied, although the judge had granted similar requests to two other  jurors: One juror, accompanied by court deputies, was permitted to take a civil service exam, costing the court half a trial day (6/22/82 Tr. 5.245) and, immediately after Ms. Dawley’s request  (which would not have interrupted the trial) was denied,  another juror was taken by the court crier  “on his settlement.”  (6/18/82 Tr. 2.38) This, in and of itself, raises an inference of discrimination.

1236. The improper remarks made about Ms. Dawley  by  prosecutor and trial judge raise even more than an  inference of discrimination. When Judge Sabo explains that he was “worried about her  [Dawley] from the very  beginning” (6/18/82 Tr. 2.45-2.46), the prosecutor responds: “Well, I wanted to get as much black representation as I could that I felt was in some way fair-minded. (6/18/82 Tr. 2.46) Judge Sabo repeats an earlier comment to the effect that Dawley is a “mental case”29 and she is then dropped from the jury without further ado.30  (6/18/82 Tr. 2.46) 

1237. If this interchange is viewed in the context of information which has subsequently come out concerning the Philadelphia District Attorney’s pattern and practice of intentionally using peremptory challenges to remove African-Americans as jurors, the reality of what was going on there becomes all too readily apparent. As is proved by a 1987 training videotape from the Philadelphia District Attorney’s Office on jury selection, the prosecution has had a long-standing policy of intentionally striking African-Americans from juries because of their race31 and concealing this tactic by accepting a few older African-American jurors from the South who were perceived to be sufficiently docile as not to present an obstacle to getting a conviction. As the “trainer” states on the videotape: “[I]f you’re sitting down and you’re going to take blacks, you want older blacks .... The other thing is, blacks from the South, excellent ... if they’re from, you know South Carolina and places like that.” 

1238. Obviously, Ms. Dawley fit the racially-profiled stereotype of the kind of black person that the prosecutor would accept on the jury in order to conceal his intentional use of peremptories on the other 11 blacks he had excluded. That is why the prosecutor initially accepted her. Judge Sabo, on the other hand, had doubts about Ms. Dawley from the beginning and couldn’t understand why the prosecutor had taken her. Once juror Dawley showed that, far from being docile, she was independent enough to take her cat to the vet in the face of the trial judge’s refusal of permission to do so, it was obvious that the prosecutor had miscalculated. She was obviously one of those blacks the prosecutor did not want on the jury under any circumstances. 

1239. The prosecutor’s odd remarks about how Dawley  allegedly “hated” Petitioner Jamal were transparently a cover for the prosecutor’s desire to take Dawley off the jury because of her race. Had she really “hated” Petitioner, the prosecutor would have fought like a lion to keep her on the jury rather than suggesting that she be excused without a hearing.

1240. Moreover, Ms. Dawley was removed from the jury solely based upon the court crier’s unsworn representations as to what had occurred and what she had said. Ms. Dawley was given no opportunity to explain herself and there was no basis for the court to have made any determination as to whether or not she was fit to remain on the jury. Under all of these circumstances the inference is clear that Ms. Dawley was removed because of her race. With no showing having been made to the contrary, this prima facie showing cannot be rebutted on the record. See Purkett v Elem, 514 US 765 (1995).

SWAIN AND BATSON PROHIBIT THE EXCLUSION OF JURORS BECAUSE OF THEIR RACE.
1241. In 1880, the Supreme Court of the United States, in invalidating a state statute which provided that only white men could serve as jurors, held that a defendant has a right to be tried by a jury whose members are selected by nondiscriminatory criteria. Strauder v West Virginia, 100 US 303. See also Neal v Delaware, 103 US 370 (1881); Norris  v Alabama, 294 US 587 (1935).

1242. In Swain v Alabama, 380 US 202, 224, (1965), the court observed that it was impermissible for a prosecutor to use his [peremptory] challenges to exclude blacks from the jury “for reasons wholly unrelated to the outcome of the particular case on trial” and, therefore, a black defendant could make out a prima facie case of purposeful discrimination on proof that the peremptory challenge system was “being perverted” in that manner. 

1243. In Batson v Kentucky, 476 US 79 (1986),32 the court reexamined the evidentiary foundation necessary to make out a claim of race discrimination in violation of the Fourteenth Amendment with regard to the use of peremptory challenges and noted that in determining whether a prima facie showing has been made the court should look to all relevant circumstances and could make a finding of discrimination based solely upon what had happened in the defendant’s trial.

1244. Significantly, in Batson, the court pointed out that exclusion of persons from jury service because of their race does not only harm the defendant on trial, but also harms the excluded juror and the entire community. Batson, 476 US at 87. In Georgia v McCollum, 505 US 42 (1992), the Supreme Court reemphasized this point in ruling that when a defense attorney uses peremptory challenges to exclude jurors because of their race this constitutes “state action” in violation of the Fourteenth Amendment. See also Carter v Jury Comm’n of Green Co., 396 US 320 (1969); Vasquez v Hillery, 474 US 254 (1986); Rose v Mitchell, 443 US 545 (1979); Edmonson v Leesville Concrete Co., 500 US 614 (1991).

1245. This is of importance to the issue of the removal of juror Dawley from Petitioner Jamal’s jury. Although the removal of Dawley did not involve peremptory challenges, nonetheless it is within the ambit of Swain/Batson because it involves the same underlying issue of exclusion of jurors from service because of their race, regardless of how that is procedurally accomplished. “Although Batson did not apply its standard to a particular set of facts, it did outline a general principle of law specifically intended for application to variant factual standards.” Hardcastle v Horn, 2001 us Dist LEXIS 8556, *14 (ED PA, No. 98-CV-3028, June 27, 2001). Clearly, Petitioner Jamal had standing to raise the issue of Dawley’s improper removal from the jury because he suffered direct injury from her removal. 

1246. That Dawley’s removal was engineered on the basis of a purported stipulation by prosecutor and  defense counsel is irrelevant because George v McCollum makes it clear that neither the defense attorney nor the prosecutor can exclude jurors because of race. Moreover, Batson makes it clear that not only are the rights of the defendant and the juror implicated when a juror is excluded from service because of race, but the rights of the public, of the “entire community” are harmed. If the community’s rights are harmed by such discrimination then it also stands to reason that the prosecutor and the defense attorney do not have the right to stipulate away the public’s right to have juries selected in such a manner that jurors are not excluded because of race. Thus, the purported stipulation was necessarily a legal nullity.

1247. In order to assure that a juror is not being improperly removed because of race it is obviously necessary to have a hearing on the record so that the reason for the juror’s exclusion will be clear, the juror will have the basic due process right of notice and a hearing in order to respond to whatever charges are made against them by reason of which their removal is sought, and the parties will have the opportunity to present evidence and cross-examine witnesses.

1248. In the case of Petitioner Jamal none of these rights were respected, they were all violated. The removal of juror Dawley without a hearing, pursuant to a null stipulation, and for reasons that raise an inference of racial discrimination violated Petitioner’s rights under the Fifth, Sixth and Fourteenth Amendments. Moreover, under Batson, the exclusion of even a single juror because of their race requires reversal of conviction. Batson, 476 US at 100; JEB v. Alabama, 511 US 127, 142,n. 13 (1994); Hardcastle v. Horn, 2001 US Dist LEXIS 8556, *48 (ED PA June 27, 2001).

1249. Petitioner’s appellate counsel, Marilyn Gelb, was ineffective in failing to raise these issues on direct appeal, and Petitioner’s post-conviction counsel, Weinglass and Williams, were ineffective in failing to raise Gelb’s ineffectiveness in post-conviction proceedings.

8. 
Appellate Counsel Gelb failed to raise on direct appeal the statutory and constitutional error in the penalty phase jury instructions and jury verdict form which precluded the jury from reaching any verdict other than death.
1250. Petitioner Jamal’s rights to a fair and equitable determination of penalty, as guaranteed by the Eighth and Fourteenth Amendments, were violated in the penalty phase by  the unreasonably erroneous misapplication of the Supreme Court decisions in Furman, Gregg, and their progeny in both the verdict form and Judge Sabo’s instructions to the jury  which predetermined that the verdict would be death regardless of the evidence and precluded the jury from giving proper or any consideration to mitigating evidence. Petitioner Jamal’s appellate counsel, Marilyn Gelb, violated Petitioner’s right to effective representation by counsel by failing to raise these issues on direct appeal. Petitioner’s post-conviction attorneys, Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams violated Petitioner’s statutory right under Pennsylvania law and constitutional right under the Pennsylvania and United States Constitution to effective representation in post-conviction proceedings by failing to raise in the PCRA proceedings these particular issues of appellate counsel Gelb’s ineffectiveness.
JUDGE SABO’S PENALTY PHASE CHARGE TO THE JURY AND THE PENALTY PHASE VERDICT FORM ARE THROW-BACKS TO PRE-FURMAN ARBITRARINESS IN APPLICATION OF THE DEATH PENALTY.

1251. Judge Sabo’s “Charge of the Court” (hereinafter “instructions” a true copy attached hereto as EXHIBIT “A”) and the First Degree Murder Verdict Penalty  Determination Sheet  (hereinafter “verdict form” a true copy of which is attached hereto as EXHIBIT “B”) violate Furman v. Georgia, 408 U.S. 238 (1972) and Gregg v. Georgia, 428 U.S. 153 (1976), as well as the entire body of death penalty law that has flowed from those decisions.

1252. In Gregg the Supreme Court held that the Georgia statute which had been rewritten subsequent to Furman, was constitutional. The very reason the Court found the amended Georgia statute to be constitutional was that it provided for findings of aggravating and mitigating circumstances to be made before the sentence was determined. The Gregg Court noted:

“Georgia did act, however, to narrow the class of murders subject to capital punishment by specifying statutory aggravating circumstances, one of which must be found by a jury to exist beyond a reasonable doubt before a death sentence can ever be imposed. In addition, the jury is authorized to consider any other appropriate aggravating or mitigating circumstances ... These procedures require the jury to consider the circumstances of the crime and the criminal before it recommends the sentence. No longer can a Georgia jury do as the Furman jury did: reach a finding of defendant’s guilt and then, without guidance or discretion, decide whether he should live or die.” (emphasis added) 428 U.S. at 197.

1253. In Gregg, the Supreme Court explained that it struck down the death penalty in Furman because the jury imposed death without guidance or direction: “[I]n order to minimize the risk that the death penalty would be imposed on a capriciously selected group of offenders, the decision to impose it had to be guided by standards so that the sentencing authority would focus on the particularized circumstances of the crime and the defendant.” 428 U.S. at 199. 

1254. In the case of Petitioner Jamal, and as is more specifically explained below, neither Judge Sabo’s penalty phase instructions to the jury nor the verdict form directed, provided for, or even permitted a deliberative process to take place before the jury reached its verdict. Moreover, both the jury instructions and the verdict form predetermined and foreordained that the verdict would be death. This resulted in Petitioner Jamal being condemned to death as a result of arbitrariness and caprice rather than a deliberative process guided by appropriate standards -- the very basis upon which the Supreme Court in Furman ruled that the death penalty as then administered throughout the United States was unconstitutional.

JUDGE SABO’S CHARGE TO THE JURY WAS A THROW-BACK TO PRE-FURMAN ARBITRARINESS IN APPLICATION OF THE DEATH PENALTY.
1255.  In Commonwealth v. Zettlemoyer, 500 Pa. 16, 454 A. 2d 937 (1982) the Pennsylvania Supreme Court traced the post-Furman history of the state’s sentencing code. Then it examined the jury instructions and verdict form used in the penalty phase of Zettlemoyer’s trial to determine if they complied with post-Furman changes to the sentencing code and the U.S. Supreme Court’s decisions in Furman and Gregg. The Zettlemoyer Court noted that, in amending the sentencing code, the Pennsylvania Legislature “diligently attempted to perform the delicate balance required by the federal and state constitutions as interpreted by the United States Supreme Court and by this Court.”454 A.2d at 951

1256. The judge’s charge to the jury was upheld in Zettlemoyer, despite technical error in the instructions, because the jury was instructed that if the court determines that further deliberation will not result in a unanimous  verdict it may discharge the jury and sentence the defendant to life imprisonment, and the jury  was also instructed that if  aggravation outweighs mitigation the verdict should be death, but if mitigation outweighs aggravation the verdict should be life. 454  A. 2d at 953, 954, n18. 

1257. In the case of Petitioner Jamal, however, unlike what transpired in  Zettlemoyer, the trial judge did not inform the jury that he could sentence Petitioner to life imprisonment if they did not reach a verdict, nor did he instruct the jury that where mitigation outweighs aggravation the verdict should be life, although these instruction are statutorily required by 42 Pa.C.S. 9711(c)1 (ii)(e).

1258. Judge Sabo spent no more than five minutes instructing the jury on how to reach their verdict in the penalty phase of Petitioner Jamal’s trial.  (7/3/82 Tr. 90,95) He began instructing them on how to fill out the verdict form by directing their attention to the top  of page one and telling them to check off a unanimous verdict for death or life. Prior to this Judge Sabo provided the jury  with no guidance or  standards to  make that decision other than making a few vague references to “aggravating” and “mitigating” circumstances without defining either term. (7/3/82: 90-92) 

1259. Judge Sabo did not instruct the jurors that the law requires each of them to consider any mitigating circumstances before reaching a verdict. He told the jury only that mitigating or aggravating evidence was “important and proper for you to consider.” (7/3/82: 92) Judge Sabo never defined “mitigating” or “aggravating” nor did he tell the jury what might qualify as evidence of either.

1260. Judge Sabo did not instruct the jury that mitigating evidence is to be weighed against aggravating factors or that mitigating evidence can outweigh aggravation. Nor did Judge Sabo explain that any juror who finds that mitigation outweighs aggravation has a duty to vote for life  rather than death. 

1261. Judge Sabo did not inform the jury that Petitioner Jamal’s lack of  any criminal record was a mitigating circumstance they must consider before deciding on whether their verdict would be death or life. Nor did Judge Sabo instruct the jury that evidence of Petitioner’s good character, presented by various witnesses in the innocence/guilt phase of the trial, was mitigating evidence which they must consider before deciding on whether their verdict  was to be  life or death.

1262. In noticeable contrast to his failure to provide any guidance to the jury with regard to the meaning of “mitigation,” Judge Sabo took pains to meticulously  define “peace officer” and “in the performance of his duties”  -- terms which were critical to a finding of aggravating circumstance “A”.  (See Verdict Form, EXHIBIT “B”, and 7/3/82 Tr. 90, 91.) 

1263. Judge Sabo instructed the jury that “a verdict must be a sentence of death if the jury unanimously finds at least one aggravating circumstances and no mitigating circumstances, or if the jury  finds one or more aggravating circumstances outweighs the mitigating circumstances” and that “[t]he verdict must be a sentence of life imprisonment in all other cases.”(7/3/82 Tr. 90) 

1264. However, Judge Sabo did not inform the jury that “all other cases “ include those cases where even a single juror finds that mitigation outweighs aggravation. Judge Sabo did not explain to the jury that it is a life sentence by the judge, rather than a unanimous life verdict by the jury, which is required by statute in “all other cases.” Judge Sabo did not inform the jury that Petitioner Jamal would receive a life sentence if they were deadlocked and unable to reach a verdict. Cf. Zettelmoyer, supra.

1265. Judge Sabo reiterated eight times that the penalty phase verdict must be unanimous. (7?3/82: 90-95) Judge Sabo did not explain that Petitioner Jamal would be sentenced to life by the judge if a unanimous verdict was not reached by the jury. In the absence of such an explanation, Judge Sabo’s instruction that the jury’s verdict “cannot be reached by a majority vote or any  percentage” (7/3/82 Tr. 92) would necessarily have misled the jurors into assuming that there was no alternative for them but to find unanimously either for death or life. Any juror who might have voted for life would have been discouraged from doing so by mistakenly thinking their vote would be futile if they could not convince the entire jury to vote with them. 

JUDGE SABO’S CHARGE TO THE JURY PRECLUDED THEIR GIVING CONSIDERATION TO MITIGATING EVIDENCE.
1266. In McCoy v. North Carolina (1990) 494 US 433,  the Supreme Court found North Carolina’s  capital  sentencing instructions unconstitutional for precluding jurors from considering and giving effect to all mitigating factors, noting that their prior decision in Mills “requires that each juror be permitted to consider and give effect to mitigating evidence when deciding the ultimate question whether to vote for a death sentence.” 

1267. Judge Sabo misinstructed the jurors by limiting their options to a unanimous verdict for life or a unanimous verdict for death. This effectively precluding individual jurors from giving effect to mitigating factors unless the entire jury unanimously voted for a life verdict. While it may be true that a verdict must be unanimous, it is not true that a sentence to life imprisonment can be imposed only through a unanimous verdict for life. However, the jurors did not have this explained to them.

1268. Any juror who might have found that mitigation outweighed aggravation would have been discouraged from voting for life instead of death by wrongly believing that such a vote would be futile unless they could convince the entire jury to vote with them. This meant that jurors in the penalty phase of Petitioner Jamal’s trial were precluded from giving effect to individual findings as to mitigation in the same manner that a formal requirement of unanimity as to mitigation would preclude individual jurors from finding that mitigation outweighed aggravation. This is the same constitutional infirmity found in Mills and McCoy.

1269. In Frey v. Fulcomer, 132 F.3d 916 (1997) the Third Circuit vacated the death sentence because it found that “the jury could have understood the charge to preclude consideration of mitigating circumstance that were not agreed to by all twelve jurors, and because that creates a risk that the death penalty was imposed in spite of factors which may call for a less severe penalty.” 

1270. The determinative question in Frey was “what the jury could have understood the charge to mean, and whether it is reasonably likely that understanding would have precluded the jurors’ independent consideration of any mitigating circumstances.” The Frey Court stated that it “...must determine whether the jury could have understood the charge to require unanimity in consideration of mitigating evidence. The Frey Court concluded that the charge “was ambiguous, reasonably likely to confuse the jury, and thus in error.” As is shown below, the (erroneous) portion of the charge given by the trial court in Frey, which required the sentence be vacated,  is identical to the charge given in Petitioner Jamal’s case (And nothing in Judge Sabo’s charge cures this error, see EXHIBIT “A”):

///

///

///

///

///

///

///

///

Frey Instruction:



Members of the jury, you must now decide whether this defendant should be sentenced to death or life imprisonment. The sentence will depend  your findings concerning aggravating and mitigating circumstances. The Crimes Code provides that the verdict must be a sentence of death if the jury unanimously finds one or more aggravating circumstances, or if the jury finds one or more aggravating circumstances which outweigh any mitigating circumstances. The verdict must be a sentence of life imprisonment in all other cases. 

132 F3d at 922


Remember that your verdict must be a sentence of death if you unanimously find at least one aggravating circumstance(sic) and no mitigating circumstances, or if you unanimously find one or more aggravating circumstances which out weigh any mitigating circumstances. In all other cases, your verdict must be life imprisonment.

 Id. 



Sabo’s Instruction in Petitioner’s Case:
Members of the jury, you must now decide whether the defendant is to be sentenced to death or life imprisonment. The sentence

will depend upon your findings concerning

aggravating and mitigating circumstances. 

The Crimes Code provides that a verdict 

must be a sentence of death if the jury

unanimously finds at least one aggravating circumstance and no mitigating circumstance, or if the jury unanimously finds one or more aggravating circumstances which outweigh any mitigating circum-stances. The verdict must be a sentence of life in all other cases. 

7/3/82 Tr. 90

...

Remember that your verdict must be a sentence of death if you unanimously find at 

least one aggravating circumstance and

no mitigating circumstances. Or, if you unanimously find one or more aggravating circumstances which outweigh any mitigating circumstances. In all other cases, your verdict must be a sentence of life

imprisonment.

 7/3/82 Tr. 92

1271. The Frey Court pointed out that other parts of the charge “were more likely to increase the confusion rather than lessen it.” The court found that it is not what was said,  but what was not said which was significant and distinguished the Frey instruction from the charge in Zettlemoyer supra which it found to be constitutional because the Frey instruction did not stress that the “different burdens which attach to aggravating and mitigating circumstances also entail different unanimity requirements.” The Court explains that a lay jury might plausibly conclude, therefore, that aggravating and mitigating circumstances must be discussed and unanimously agreed to, as is typically the case when considering whether a burden of proof has been met. However, such an understanding is plainly inconsistent with the requirements of Mills. Judge Sabo gave the same instruction that the Frey Court found increased, rather than lessened, the confusion instilled by the above portion of the instruction:

Frey Instruction:
Now, the Commonwealth has the burden of proving aggravating circumstances beyond a reasonable doubt... . The defendant has the burden of proving mitigating circumstances but only by a preponderance of the evidence. This is a lesser burden than beyond a reasonable doubt. ... All the evidence from both sides, including the evidence you heard earlier during the trial in chief, as to aggravating or mitigating circumstances, is important and appropriate for you to consider. 

132 F.3d  at 923



Sabo’s Instruction in Petitioner’s Case:  

The Commonwealth has the burden of 

proving aggravating circumstances beyond a reasonable doubt. The defendant has the burden of proving mitigating circumstances, 

but only by a preponderance of the evidence.

This is a lesser burden of proof than beyond a reasonable doubt. A preponderance of the evidence exist where one side is more believable than the other side. All the evidence from both sides, including the evidence you heard earlier during the trial-in-chief as to aggravating or mitigating circumstances is important and proper for you to consider.   

7/3/82 Tr. 92

1272. The sections of the jury instruction that are complained of in Frey and which result in the vacating of the death sentence are replicated in the Petitioner’s case and his sentence must be vacated on this basis alone.

JUDGE  SABO  UNLAWFULLY  USURPED THE  ROLE OF THE JURY BY DIRECTING A VERDICT FOR DEATH.

1273. In the “Charge Of The Court” in the penalty phase of Petitioner Jamal’s trial, Judge Sabo instructed the jury as to how they were to utilize the verdict form. Starting at the beginning of the form, at Section 1 of Page 1, the place for recording the verdict, Judge Sabo told the jury,  “I am holding in my hand the verdict report that will go out with you.” (7/3/82 Tr. 90-95 at 93). Judge Sabo explained:  “You will see it has three pages. The first page says: ‘We, the jury, having heretofore determined that the above-named defendant is guilty of murder of the first degree, do hereby further find: (1) We, the jury, unanimously sentence the defendant to – [’] And you have two blocks; one block says death, the other block says life imprisonment. Whichever unanimously you decide on, you will put an “X” in that block.” (7/3/82 Tr. 93) 

1274. Judge Sabo showed the jury the verdict form and instructed them to complete the verdict section at the very  beginning of the form without telling the jury that the law required them to deliberate and each juror to weigh any evidence of mitigation and any aggravating factors unanimously found before reaching a verdict. (Tr. 7/3/82: 93)  The jurors had no reason to believe they were to do anything but mechanically follow Judge Sabo’s instructions on how to fill out the form  as he directed.

1275. Section 1 of Page 1 of the verdict form instructed  the jury to enter their unanimous verdict for death or life imprisonment. Judge Sabo reiterated and reemphasized those instructions in his charge to the jury.  However, Judge Sabo never told the jurors to leave this section of the form blank if they could not reach a unanimous verdict and to report the situation to him. Nor did Judge Sabo instruct the jury that if they could not reach a unanimous verdict, and if he found that further deliberations would be futile, he as judge would sentence the defendant to life imprisonment. Cf. Zettlemoyer, supra.

1276.  Judge Sabo didn’t tell the jury how to fill out the form to enter a verdict for life imprisonment. However, Judge Sabo did instruct the jury step-by-step, in excruciating detail, how to fill out Section 2 of the form to enter a verdict for death. Judge Sabo told the jury to go to Page 2 of the verdict form, find the aggravating circumstance and put it on Page 1. Then he instructed the jury that any mitigating circumstance should be recorded at the bottom of Page 1, where the form provides only for recording mitigating circumstances which are outweighed by aggravating circumstance(s):  “And those mitigating circumstances appear on the third page here. They run from a little (A) to a little (H). And whichever ones you find there, you will put an “X” mark or check mark and then, put it on the front here at the bottom, which says mitigating circumstances. (7/3/82 Tr. 93-95)  

1277. After having inexorably led the jury to find for death by directing them to record any mitigators on the portion of the verdict form for listing only those mitigators outweighed by aggravators, Judge Sabo then directed the jury to Page 3 where they were to sign their names, telling them to date the form and then return it to him. (Tr. 7/3/82: 95)

1278. Judge Sabo’s detailed “how to do it” instructions, combined with the verdict form’s providing no place to record any finding of a mitigating circumstance other than where it is already outweighed by aggravation, predetermined that the jury’s verdict would be death regardless of the evidence. Waving the verdict form before the jury to show them, step-by-step, how to enter a death verdict, Judge Sabo usurped the jury’s function under Pennsylvania law and left to them only the ministerial duty of recording what was in reality his own decision. By so doing, Judge Sabo violated Petitioner Jamal’s 14th Amendment right to due process of law by depriving him of the statutory right under 42 Pa. C.S. 9711 (a) to have the jury determine whether or not his sentence was to be death. Judge Sabo further violated the Eighth and Fourteenth Amendments and Furman, Gregg, Lockett, Eddings, Mills, McCoy, Woodson v. North Carolina, 428 U.S. 280 (1976) Skipper v. South Carolina, 476 U.S. 1 (1986),   Hitchcock v. Dugger,  481 U.S. 393 (1987),  Parker v. Dugger, 498 U.S. 308 (1991), Penry v. Lynbaugh, 515 U.S. 1304, (1995) and their progeny, which require that jurors consider any mitigating evidence before deciding on the defendant’s sentence.

 THE VERDICT FORM IN PETITIONER JAMAL’S CASE IS A THROWBACK TO PRE-FURMAN LAW AND PREDETERMINED AN ARBITRARY AND CAPRICIOUS VERDICT.

1279. The verdict form used in the penalty phase of Petitioner Jamal’s trial begins as follows:  “We, the jury, having heretofore determined that the above-named defendant is guilty of murder of the first degree, do hereby further find that: 

(1) We, the jury, unanimously sentence the defendant to 


    death

     life imprisonment”

1280. Given that the very first item to be completed on the verdict form is the jury’s unanimous vote for life or death, the tacking on of a list of aggravating and mitigating circumstances to later pages of the form, to be marked off only after a verdict of  life or death had already been decided, was merely cosmetic and did nothing to insure that mitigating and aggravating circumstances would be considered by the jury prior to reaching a verdict.  Pages two and three of the verdict form, which list aggravators and mitigators, constitute a facade of compliance with Furman and Gregg which masks what was, in reality, a throwback to the arbitrary and capricious imposition of the death penalty before Furman.

1281. Just like the death penalty statutes overturned by Furman, the verdict form in Mr. Jamal’s case puts first that which  the Constitution requires to come last: the jury’s verdict for life or death. Such an instruction belongs in the court of the Queen of Hearts in Alice-in-Wonderland where the Queen commands the verdict first and then the trial!

1282. The verdict form asks the jury to decide without any standards or guidance whether the defendant is to live or to die and thereby guarantees an arbitrary and capricious verdict. This represents a literal “throwback” to pre-Furman days when juries voted for death or life with no standards to guide them. The lower portion of the first page of the verdict form and the second and third pages serve no purpose unless the jury has already voted for death. The second section of the form distinguishes those death verdicts where only aggravating circumstance(s) were found from those verdicts where aggravation outweighed mitigation. The verdict form puts the cart before the horse,  asking jurors to first reach a verdict based on nothing but caprice and, only thereafter, list aggravating and/or mitigating factors in such a way as to justify the verdict already found.

THE VERDICT FORM IN PETITIONER JAMAL’S CASE PRECLUDED MITIGATING CIRCUMSTANCES FROM AFFECTING THE JURY’S SENTENCING DECISION.

1283. This verdict form literally “dead-ends” in a death sentence. There is no place on the verdict form to record a finding of mitigating circumstance(s) unless they have already unanimously  been found outweighed by aggravating circumstance(s). There is no place on the form to enter a finding that mitigators outweigh aggravators. There is no place on the form even to record that one or more (but less than twelve) jurors have found a mitigating circumstance to exist. The verdict form provides no place to record the weighing of mitigators against aggravators by individual jurors or the full jury. It only provides for entering the end result when the jury finds that aggravators outweigh mitigators.  This verdict form makes it inevitable that even a finding of mitigating circumstance(s) will always already be a death verdict because it provides no other manner to enter a finding that mitigators exist. Thus, in violation of  Mills and McCoy, the verdict form itself precludes the jury from giving proper or any consideration to mitigating evidence in reaching their verdict.  

1284.The very concept of weighing mitigation against aggravation is negated by the verdict form because, first, if weighing is to take place it must precede a decision as to the sentence, rather than follow it; and second, jurors would inevitably believe that aggravating circumstance(s) always outweigh mitigating circumstance(s) because no other option is provided for on the form.

1285. Since Furman, Gregg, Lockett, Eddings, Mills, McCoy, Woodson v. North Carolina, 428 U.S. 280 (1976),  Skipper v. South Carolina, 476 U.S. 1 (1986) Hitchcock v. Dugger,  481 U.S. 393 (1987), Parker v. Dugger, 498 U.S. 308 (1991) and Penry v. Lynbaugh, 515 U.S. 1304, (1995), and their progeny require that a jury consider any mitigating evidence before deciding on the defendant’s sentence, this verdict form, which precludes such consideration, must necessarily violate the Eighth and Fourteen Amendments.

THE NEW PENNSYLVANIA UNIFORM VERDICT SLIP FURTHER EXPOSES THE CONSTITUTIONAL INFIRMITIES IN THE VERDICT FORM  USED IN THE PENALTY PHASE OF PETITIONER JAMAL’S TRIAL.
1286. In Mills, the Supreme Court found highly significant the fact that the verdict form in question was changed subsequently to eliminate the ambiguity at issue.  486 U.S. at 380-384. The change in the verdict form was found to be significant evidence that the earlier form was constitutionally infirm. With regard to the verdict form used in the case of Petitioner Jamal, it is highly significant that Pennsylvania adopted a uniform verdict form for death penalty cases on February 1, 1989, in order to be in compliance with the decisions in Lockett v. Ohio 438 U.S. 586 (1978) and Mills v. Maryland 108 S. Ct. 1860 (1988).  See Pa. R. Cr. P., Rule 358A, Uniform Verdict Form. (EXHIBIT “C”) There are major differences between this uniform verdict form and the one used to sentence Petitioner Jamal to death. Those differences highlight the constitutional error in the verdict form used in Petitioner Jamal’s case.

1287 . The Petitioner’s case was still under submission  before the Pennsylvania Supreme Court when the Uniform Jury  form was adopted.  Had his appellate counsel, Marilyn Gelb, raised on direct appeal the issues which are raised herein, she could have brought to the attention of the Supreme Court the new Pennsylvania verdict form in further support of those issues.       

1288. The “General Instructions” section of the Uniform Verdict slip provides a guide for the jury’s deliberations. The instructions begin by directing the jury to read the entire form before beginning deliberations. Next there is a space for the judge to write in both the mitigating and aggravating circumstances for jurors to consider. The standard of proof for each is identified on the form. The jury is informed that the form should not be used until the deliberations are complete. The jury is instructed that the form itself is only to report the sentencing verdict and the basis for it.

1289. The instructions on the Uniform Verdict Slip specifically  inform jurors that if they cannot reach a unanimous verdict they are not to complete the verdict form but instead should return it to the court unsigned and, if the judge determines further deliberations are not required, the judge will sentence the defendant to life imprisonment. These instructions are set forth in capital letters, presumably to emphasize their importance, as follows: 

1290. “IF AFTER SUFFICIENT DELIBERATION, YOU CANNOT UNANIMOUSLY REACH A SENTENCING VERDICT, DO NOT COMPLETE OR SIGN THIS SLIP, BUT RETURN IT TO THE JUDGE. THE JUDGE WILL DETERMINE IF FURTHER DELIBERATIONS ARE REQUIRED; IF THEY ARE NOT THE JUDGE WILL SENTENCE THE DEFENDANT TO LIFE IMPRISONMENT.” 

1291. It is only after the Uniform Verdict Slip provides for the jurors’ weighing of the mitigating circumstances against the aggravating circumstances, and fully informs them that they do not have to reach a verdict, that it provides a place for the jury to record its verdict. It is clear from the way in which the form is organized, and from its instructions, that the jurors do not have to reach a verdict and that should they be unable to reach a verdict, the judge will sentence the defendant to life imprisonment. 

1292.  It is in the second section of the form, rather than the first, that the jury is to indicate if it has reached a unanimous verdict. The form provides for the jurors to record the aggravating circumstance(s) found unanimously and the mitigating circumstances found by one or more jurors. This makes clear that aggravating factors must be found unanimously, but it takes only one juror to find that mitigating factors exist and/or outweigh any aggravators.

THE VERDICT FORM USED IN PETITIONER’S CASE VIOLATED THE SUPREME COURT DECISIONS IN LOCKETT AND EDDINGS.

1293. In Mills and McCoy the verdict forms were found unconstitutional because they  precluded the jury from giving due consideration to mitigating evidence.

1294. In the case of Petitioner Jamal, the jury was given a verdict form on which there are only two places to record a mitigating circumstance: In one place the jury can enter a finding that mitigator(s) exist. In the other the jury can enter those mitigator(s) which are outweighed by aggravators. This part of the verdict form specifically states that it is to be used “only if the aforesaid sentence is death.” There is no place on this verdict form for the jury to enter a finding that mitigators outweigh aggravators. It is impossible for any jury -- reasonable or otherwise -- to use this verdict form to reach any verdict other than death. The verdict form itself directs the jury to a death verdict. 

1295. Thus, in the case of Petitioner Jamal, the violations cut deeper into the Eighth and Fourteenth Amendment  than even the violations in Mills and McCoy. In those cases, jurors were precluded from giving due consideration to mitigating circumstance while in the Petitioner’s case they were precluding from giving any effect to mitigating circumstances. As a result of the manner in which the verdict form in Petitioner Jamal’s case was constructed, there was no means by which the jury could utilize it to reach a verdict other  than death. This represents a grotesque violation of Petitioner Jamal’s rights under the 8th and 14th Amendments. See  Lockett, 438 U.S. at 604:  “[T]he Eighth and Fourteenth Amendments require that the sentencer ... not be precluded from considering, as a mitigating factor, any  aspect of a defendant’s character or record and any  circumstances of the offense that the defendant proffers as a basis for a sentence less than death.”  See also Furman;  Gregg; Eddings; Mills; McCoy; Woodson v. North Carolina, 428 U.S. 280 (1976);  Skipper v. South Carolina, 476 U.S. 1 (1986); Hitchcock v. Dugger,  481 U.S. 393 (1987); Parker v. Dugger, 498 U.S. 308 (1991);  Penry v.Lynbaugh, 515 U.S. 1304 (1995); and their progeny. This same Lockett/Eddings error was made by Judge Sabo in his opinion denying post-conviction relief when he discounted the mitigation evidence offered at the 1995 evidentiary hearing. Judge Sabo confused the wholly different concepts of “mitigation” and “legal excuse” (Eddings, 455 US at 113); misconstrued the concept of relevance in the capital-sentencing context (McKoy v North Carolina, 494 US 433, 440 (1990)); substituted a subjective test for the proper test of what a reasonable juror would find mitigating; and misconstrued the mitigating evidence as aggravating. Attorneys Weinglass and Williams deprived Petitioner of his right to effective representation by counsel by not raising each of these points on appeal to the Pennsylvania Supreme Court from denial of post-conviction relief.

1296. In Eddings v Oklahoma, 455 US 104 (1982), the Supreme Court found that the state courts must consider all relevant mitigating evidence and weigh it against the evidence of the aggravating circumstances. In Woodson, 428 US at 304, the Supreme Court struck down the North Carolina death penalty statute because:

“A process that accords no significance to the relevant facets of the character and the record of the individual offender or the circumstances of the particular offense excludes from consideration in fixing the ultimate punishment of death the possibility of compassionate or mitigating factors stemming from the diverse frailties of human kind. It treats all persons convicted of a designated offense not as uniquely individual human beings, but as members of a faceless, undifferentiated mass to be subjected to the blind infliction of the penalty of death. The North Carolina statute impermissibly treats all persons convicted of a designated offense not as uniquely individual human beings, but as members of a faceless, undifferentiated mass to be subjected to the blind infliction of the death penalty. This Court has previously recognized that ‘[f]or the determination of sentences, justice generally requires consideration of more than the particular acts by which the crime was committed and that there be taken into account the circumstances of the offense together with the character and propensities of the offender.’”

The mitigating evidence presented in the 1995 evidentiary hearing was so compelling that the Commonwealth attorney himself exclaimed that Petitioner Jamal was a man of “immense talents” and that the crime of which he was convicted was “not characteristic of him.” (PCRA Tr. 7/26/95: 98,191) Attorneys Weinglass and Williams deprived Petitioner of his right to effective representation in the PCRA hearing and on subsequent appeal from denial of post-conviction relief by failing to argue that this was a binding judicial admission by the Commonwealth which required that Petitioner’s death sentence be reversed under Lockett and that the prosecution be barred from seeking the death penalty  on retrial. See Woodson, 428 US at 304: “[I]n capital cases the fundamental respect for humanity underlying the Eighth Amendment ... requires consideration of the character and record of the individual offender and the circumstances of the particular offense as a constitutionally indispensable part of the process of inflicting the penalty of death.”)

THE JURY VERDICT FORM  MISLED THE JURY INTO FINDING THAT PETITIONER JAMAL HAD A CRIMINAL RECORD WHEN HE HAD NONE. 
1297. The evidence presented in the penalty phase demonstrated that Petitioner JAMAL had no prior criminal record. The verdict form did not specifically list the absence of a criminal record as a mitigating factor, instead providing only that “no significant history of prior criminal convictions” was a mitigating factor. Obviously, there is a world of difference between having no criminal record and having no significant history of prior criminal convictions as the latter statement implies that one does have a prior criminal record albeit not a “significant” one.

1298. It is telling that the sentencing jury, rather than checking the “catch-all” factor at the end of the list of mitigating factors (which might have reflected a finding of no criminal record since this particular factor is not specified in the list of mitigating factors), instead checked the “no significant history of prior criminal convictions.” By so doing, the jury wrongly  found that Petitioner Jamal had a criminal record, albeit not a “significant” one when, in fact, he had no criminal record whatsoever. The jury verdict form mislead the jury and facilitated their making this erroneous finding contrary to the evidence in the record.

1299. The end result of this combination of improper verdict form and jury error turned what should have been a mitigating factor (no criminal record) into what the jury could have considered to be an aggravating factor (prior criminal record). Thus, rather than weighing the mitigating factor of no criminal record against the one aggravating factor it had checked off on the verdict form, the jury in reality had no mitigating factor to weigh against that aggravating factor. Instead, it had been misled into weighing two aggravating factors against no mitigating factors. 

1300. In this case, instead of finding the mitigating circumstance that the defendant had no criminal record, the jury found the statutory mitigating factor (42 Pa.C.S.A. Sec. 9711,(e)(1)) which was listed on the verdict form as: “The Defendant had no significant history of prior criminal convictions.” The statutory factor functioned as a barrier which precluded the jury from consideration of the actual mitigating factor in the case of Mr. Jamal: he had no criminal record at all. It is clear from Mills that whatever the source of this barrier to consideration of the actual mitigating evidence in the record -- whether the barrier was a result of a statute, sentencing court, evidentiary ruling, or otherwise -- is irrelevant. The fact that the jury was precluded from considering this mitigating evidence represents a clear violation, and “unreasonably erroneous misapplication” of Locket, Eddings, Mills, and McCoy,  Penry v. Lynbaugh , 515 U.S. 1304, (1995), Hitchcock v. Dugger,  481 U.S. 393 (1987), Parker v. Dugger, 498 U.S. 308 (1991) and  Skipper v. South Carolina, 476 U.S. 1 (1986) and violated the Eighth and Fourteenth Amendments.

JUDGE SABO’S INSTRUCTIONS ON UNANIMITY PRECLUDED THE EFFECT OF MITIGATING EVIDENCE AND WRONGLY FORCED THE JURY TO REACH A VERDICT IRRESPECTIVE OF THEIR INDIVIDUAL FINDINGS.

1301. In McCoy the Court found the North Carolina capital sentencing instructions unconstitutional because the sentencing instructions precluded the jurors from considering and giving effect to all mitigating factors. The  McCoy Court stated, “Mills requires that each juror be permitted to consider and give effect to mitigating evidence when deciding the ultimate question whether to vote for a death sentence...”   

1302. Judge Sabo’s  instruction which limited the jury’s options to a unanimous vote for life or death  allowed the mitigation evidence to have effect only if the vote was unanimous for life. While it is true that a jury  could have only reached a verdict by unanimous vote,  it is not true that the jury must reach a verdict. Because Judge Sabo did not  instruct the jury that they  did not have to reach a verdict, a juror who found that the mitigating evidence outweighed the aggravating evidence would have been  precluded from giving any effect to that mitigating evidence unless the other jurors would also have been willing to vote for life. As a  result, any  finding by less than twelve jurors that mitigation outweighed aggravation (or that there was no aggravation) could have had no effect on the determination of the sentence. 

1303. The constitutional infirmity inherent in the instruction is the same as the infirmity in Mills and McCoy where the Court found that the unanimity requirement itself precluded the individual juror from giving effect to his/her finding of mitigating circumstances. 

1304. In Petitioner’s case, the effect of Judge Sabo’s two instructions, that they had to reach a verdict, and that the verdict had to be unanimous, locked the jurors into a situation where reasonable jurors who may have wanted the sentence to be life imprisonment may not have voted for life because it would have violated the instructions of the court and would have been futile. Any mitigation such a juror may have found would necessarily have been negated by such a result.

THE FAILURE BY THREE SETS OF PRIOR ATTORNEYS FOR PETITIONER TO RAISE THE  STATUTORY AND CONSTITUTIONAL ERROR IN THE PENALTY PHASE JURY INSTRUCTIONS AND VERDICT FORM VIOLATED PETITIONER’S RIGHT TO EFFECTIVE REPRESENTATION BY COUNSEL.

1305. The performance of Petitioner Jamal’s court-appointed attorney, Anthony Jackson, fell below minimal standards of effectiveness guaranteed by the Sixth and Fourteenth Amendments when he failed to object to the First Degree Murder Penalty Determination Sheet used in Petitioner Jamal’s case. His failure to object to Judge Sabo’s instructions to the jury were an equally egregious violation of Mr. Jamal’s right to effective assistance of counsel guaranteed by the Sixth and Fourteenth Amendments. By the same token, the failure of appellate counsel Gelb to raise the ineffectiveness of attorney Jackson, as well as her own ineffectiveness in not directly raising the statutory and constitutional infirmities of the jury instructions and verdict form in the penalty phase constituted ineffective representation by appellate counsel. Similarly, the failure of post-conviction counsel Weinglass and Williams to raise in post-conviction proceedings these specific examples of ineffective representation by appellate counsel was a violation of Petitioner’s statutory and constitutional rights to effective representation by counsel in post-conviction proceedings.

9. 
Appellate Counsel Gelb failed to raise on direct appeal the bias of Judge Sabo which deprived Petitioner Jamal of his right to a fair trial under the Fifth and Fourteenth Amendments to the U.S. Constitution.
1306. Judge Sabo’s extrajudicial bias, which permeated the trial of Petitioner Jamal, is evident from his admitted prejudice against John Africa and Petitioner Jamal, revealed in the very text of his decision denying Petitioner’s post-trial motions, and in his usurpation of the role of the jury by directing a verdict for death in the penalty phase.

1307. The “real” reason for Judge Sabo’s denial of Mr. Jamal’s Sixth Amendment right to a lay advisor at counsel table whilst defending himself was the judge’s extra-judicial bias and prejudice against John Africa and Petitioner Jamal himself.
1308. Once Mr. Jamal’s conviction and death sentence were in place, Judge Sabo inadvertently revealed, in the course of denying defense post-trial motions for a new trial that both pre-trial and throughout the trial he had misrepresented the law to the Petitioner and that the sham proceedings before Justice McDermott had been  a smokescreen to conceal the real reason for his refusal to permit John Africa to assist Mr. Jamal at counsel table: Judge Sabo’s extra-judicial bias and prejudice  against Mr. Africa and Mr. Jamal.  

1309. In his Opinion Denying Defendant’s Post-Trial Motions, Judge Sabo  makes it clear that when he refused that request he fully understood that Mr. Africa was wanted “as an assistant present at defense table” and not as unlicensed “trial counsel.” Judge Sabo makes only opaque reference to the proceedings before Justice McDermott in his Opinion, before revealing the real reasons behind his decision:

“This trial was highly emotional and in an abundance of caution this Court, after careful consideration, decided against allowing John Africa to sit at the defense table. Such an appearance could easily have changed the issues at hand to those of the much publicized life-style of John Africa and/or the MOVE organization and thus this Court suggested that John Africa could be seated in the audience and consult with the defendant during breaks or in the cellroom before or after court sessions.” (Id.)

1310. It should be noted that Judge Sabo cites no legal authority to the effect that a  pro se defendant may not be assisted at counsel table by a nonlawyer, although that is what he repeatedly claimed when Mr. Jamal persistently argued the point to him during the trial. The two cases which Judge Sabo cites are entirely off-point. TA \s "Commonwealth v Warner " \c 2 \l "Commonwealth v Warner  (1966) 209 Pa Super 215, 225 A2d 98"Commonwealth v Warner  (1966) 209 Pa Super 215, 225 A2d 98, simply makes reference to a trial judge’s general powers to control the proceedings and says nothing about the specific issue of the right of a pro se defendant to have lay assistance at trial. TA \s "Commonwealth v Pinder " \c 2 \l "Commonwealth v Pinder (Pa Super 1983) 456 A2d 179"Commonwealth v Pinder (Pa Super 1983) 456 A2d 179, is similarly irrelevant to the point at issue. It is a case which involves the question of whether an attorney representing a client at trial has the right to have a non-lawyer sit at counsel table to assist the attorney. This issue is entirely unrelated to one’s Sixth Amendment right to represent oneself without the interference of an attorney and with the assistance of a lay advisor. Furthermore, this case did not even come down until a year after Mr. Jamal’s trial was over.

1311. It was the “appearance” of John Africa which  Judge Sabo objected to, i.e., a proud Black man with dreadlocks. It should be noted that this is the same appearance that Mr. Jamal had. Moreover, Judge Sabo’s obvious prejudice against MOVE must also have spilled over from Mr. Africa to Mr. Jamal as he was a well-known supporter of that organization as was obvious, as well, from his desire to have John Africa’s assistance at his trial. Since Mr. Africa never appeared before Judge Sabo, the judge clearly relied upon extra-judicial sources of information to form his opinion about Mr. Africa and to deny Mr. Jamal his Sixth and Fourteenth Amendment right to the assistance of a lay advisor at counsel table.  

1312. This in and of itself is sufficient evidence of extrajudicial bias and prejudice so as to require Judge Sabo to recuse himself sua sponte from presiding over Petitioner Jamal’s trial. Judge Sabo’s failure and refusal to recuse himself thus constitutes an “unreasonably erroneous” misapplication of TA \s "Berger v United States " \c 2 \l "Berger v United States (1921) 255 US 22"Berger v United States (1921) 255 US 22; TA \s "United States v Grinnell Corp. " \c 2 \l "United States v Grinnell Corp. (1966) 384 US 563"United States v Grinnell Corp. (1966) 384 US 563;TA \s " Likety v United States " \c 2 \l " Likety v United States (1994) 510 US 540." and Likety v United States (1994) 510 US 540.

1313. Judge Sabo’s instructions to the jury in the penalty phase improperly and unconstitutionally functioned as a de facto directed verdict that the jury return with a verdict of death. (7/3/82 Tr.90-95) 

1314. Judge Sabo misused his authority as trial judge to manipulate the jury into returning with a death verdict. He took advantage of  the defective verdict form to program the jury to vote for death. This is a grotesque instance of judicial bias which exemplifies Judge Sabo’s  performance of his duties throughout the trial and subsequent post-conviction proceedings – a bias so strong and so pervasive that it caused him to abdicate his responsibility to properly instruct the sentencing jury and, instead, direct them to a death verdict.

1315. These examples from the trial transcript and record of rulings on post-trial motions demonstrate a judicial bias so strong and so pervasive that it had to have poisoned the trial and deprived Petitioner Jamal of his right to a fair trial under the Fifth and Fourteenth Amendments to the United States Constitution. The failure of appellate counsel Gelb to spot this issue and raise it on direct appeal constituted ineffective representation on appeal and, thereby, a violation of Petitioner’s rights under the Sixth and Fourteenth Amendments. The failure of attorneys Weinglass and Williams to spot this issue and raise it in the PCRA proceedings constituted a violation of Petitioner’s right to effective representation in the post-conviction proceedings.

10. 
Appellate counsel Gelb failed to raise on direct appeal the violation of Petitioner’s intertwined federal constitutional rights to allocution and not to be compelled to testify against himself under the Fifth and Fourteenth Amendments, and failed to request rehearing after the Pennsylvania Supreme Court violated Petitioner’s right to due process under the Fourteenth Amendment by unreasonably reinterpreting Pennsylvania law to deprive him of his statutory right to allocution.

1316.  Mr. Jamal chose not to testify during the innocence/guilt phase of his trial, but following conviction he chose to exercise his ancient common-law right of allocution in the penalty phase of the trial. The right to allocution, that is, the right of a defendant to personally address the sentencer in mitigation of punishment, is guaranteed by statute under the Pennsylvania Rules of Criminal Procedure, Rule 1405(a); is a due process right under the Fourteenth Amendment, is inextricably intertwined with the right not to testify against oneself under the Fifth and Fourteenth Amendments, and is constitutionally required in capital cases by the Eighth Amendment. Following his statement in allocution, Petitioner Jamal was cross-examined by the prosecutor, in violation of his right to allocution. (7/3/82 Tr. 10-33)

THE PENNSYLVANIA SUPREME COURT VIOLATED PETITIONER JAMAL’S 14TH AMENDMENT RIGHT TO DUE PROCESS AND EQUAL PROTECTION BY DEPRIVING HIM OF HIS STATUTORY AND COMMON LAW RIGHT TO ALLOCUTION THROUGH AN UNREASONABLE INTERPRETATION OF STATE LAW.

1317. At the time of Petitioner Jamal’s trial, the right to allocution was well-established in Pennsylvania law. Pa.R.Crim.P. 1405(a), “Sentencing Proceeding,” (1982) states in pertinent part: “At the time of sentencing, the judge shall: (a)  afford the defendant the opportunity to make a statement in his own behalf and afford counsel for both parties an opportunity to present a argument and information relative to sentencing;” According to the official comment to Rule 1405(a):  “The defendant’s right to allocution at sentencing has long been established. See Green v. United States, 365 U.S. 301, 305 (1961).” 

1318. In the penalty phase of his trial, Petitioner Jamal requested and Judge Sabo granted him the opportunity to exercise his right to allocution, that is, to personally address the jury in mitigation of punishment:

   
“Defendant Jamal:  
I would like to read a statement.  

The Court: 

Mr. Jackson, do you want to question him? 

Mr. Jackson: 

Mr. Jamal would have something to say to the Court. 

Defendant Jamal: 
I would.

The Court: 

Fine.” (7/3/82 Tr.10)

1319. It is obvious from the above exchange that Mr. Jamal did not agree to testify, nor did he waive his Fifth Amendment right not to testify. Instead he requested an opportunity to read to the jury a written statement in allocution. Testimony is given in response to a question. When Judge Sabo asked defense attorney Jackson if he wanted to question Mr. Jamal, Jackson made it clear that he did not want to do so, instead Mr. Jamal wanted to speak without being questioned, i.e., to exercise his right to allocution. Mr. Jamal confirmed that was what he wanted. Judge Sabo granted that request. 

1320. It is important to differentiate speaking in allocution from testifying because there is a close connection between the right to allocution and the Fifth Amendment right not to be compelled to be a witness against oneself. The right to allocution enables a criminal defendant to speak personally to the sentencer in mitigation of punishment without thereby waiving the Fifth Amendment right not to testify. This is why the Pennsylvania Supreme Court correctly noted in Petitioner Jamal’s direct appeal that the right to allocution “...as traditionally understood, does not admit of cross examination.” Com. v. Abu-Jamal (1989) 521 Pa. 188, 211, 555 A.2d 846, 857. Otherwise, the prosecution could evade the Fifth Amendment bar to their calling the defendant as a witness by cross-examining the defendant on his or her allocution, or could use the threat of such cross-examination to keep a defendant from exercising the right to allocution. 

1321. However, this is precisely what occurred in the penalty phase of Petitioner Jamal’s trial. After Petitioner Jamal read his plea in mitigation to the jury, the prosecutor proceeded to cross-examine him and, in so doing, put evidence before the jury of Petitioner’s teenage political beliefs and membership in the Black Panther Party. The prosecutor used this evidence to argue to the jury that Petitioner should be executed. 

1322. On  direct  appeal, the Pennsylvania Supreme Court ignored its own prior decisions and reinterpreted the state sentencing code in an unreasonable manner to rule that capital defendants have no right to allocution, although one month earlier  in another case  it reversed for re-sentencing based on denial of the right to allocution and reemphasized that all criminal defendants have a right to allocution under state law. Com v. Thomas (1989) 520 Pa. 206, 553 A.2d 918. 

1323. The Pennsylvania Supreme Court’s abrogation of the right to allocution of capital defendants in Com v. Abu-Jamal was illogical, contradicted prior precedent and the plain language of the statute, and was clearly a “result-oriented” decision which was concocted for the sole purpose was to uphold the death sentence of Petitioner Jamal. When the courts apply or interpret their own rules, they must do so in accord with the principles of due process. Oklahoma v. Hicks , 447 U.S. 343 (1980). A criminal defendant is entitled to expect that he will receive equal treatment under the law, when he does not, liberty interests implicating the due process clause are violated. Fetterly v. Paskett, 997 F.2d 1295 (9th Cir. 1993). 
1324. As in the recent case of Bush v Gore (December 12, 2000)      US     , 2000 US LEXIS 8430, it is well-recognized that an unreasonable interpretation of state law, even by a state’s highest court, which deprives one of equal protection of the law (or due process) violates the 14th Amendment and is cognizable and remediable by the federal courts. 
1325. The Pennsylvania Supreme Court’s decision in Petitioner Jamal’s direct appeal was based upon the alleged effect on the Sentencing Code of Subchapter 350 of the Pennsylvania Rules of Criminal Procedure. 521 Pa. at 212. However Subchapter 350 had been rescinded effective April 21, 1978, and was not in effect at the time of Petitioner Jamal’s trial! See Pa.R. Crim. P. 351 to 355 (1982). The Court found that “ The Rules of Criminal Procedure contain a separate section, Subchapter 350, providing special rules for cases in which the death sentence is authorized. Rules 352(b) and 353(b) state that ‘the sentencing proceeding shall be conducted as provided by law.’ (Emphasis added) The Comments to these Rules confirm that the law referred to is the statute adopted by the General Assembly, 42 Pa. C. S. § 9711.”  Abu-Jamal,  Pa. 521 at 212.  Relying upon rescinded Subchapter 350, the Pennsylvania Supreme Court ruled that Rule 1405(a)’s inclusive guarantee of the right to allocution did not apply to capital cases because the “special rules” for capital cases did not reiterate the right to allocution. Id.
1326. In addition to the fact that the basis for this ruling was a rescinded (i.e., nonexistent) rule, two years before Petitioner Jamal’s trial the Pennsylvania Supreme Court had pointed out in Com v. Knighton (1980) 490 Pa. 16, 19-20, 415 A.2d 9, 11, that the statutory right to allocution of all criminal defendants in Pennsylvania is itself derived from the “long recognized” right to allocution in capital cases:

 “This Rule’s guarantee of an opportunity to address the court before sentencing has its origins in the long-established common law right of allocution. As early as 1689, a court’s failure to permit a defendant to speak to the court before sentencing required reversal. [cites omitted] At present, this right is recognized by the federal courts and at least half the states. See ABA Project on Minimum Standards For Criminal Justice, Standards Relating To: Sentencing Alternative and Procedures §5.4 (a)(iii) and Commentary (Approved Draft, 1968); Green v. United States, 365 U.S. 301, 81 S. Ct. 653, 5 L.Ed. 2d 670 (1961); Kent v. State, 287 Md. 389, 412 A. 2d 1236 (1980); Dishman v. State, 45 Md. App. 236, 413 A.2d 565 (1980). In Pennsylvania, the right of allocution, long recognized with respect to capital cases, see Commonwealth v. Gates, 429 Pa. 453, 457, 240 A. 2d 815, 818 (1968) (citing cases),  was extended by the Rules in 1973 to all criminal defendants.”

1327. If the Pennsylvania Sentencing Code extends to all criminal defendants the “long recognized” right to allocution by capital defendants, how can it now be that all criminal defendants except capital defendants have a right to allocution? Moreover, in Knighton the Pennsylvania Supreme Court also held that guaranteeing the right of allocution to all criminal defendants fully comports with the Sentencing Code’s embodiment of the “philosophy of individualized sentencing.” 490 Pa..16, 19-20,  415 A.2d 9, 11  (1980):

“The right of allocution has retained its vitality in contemporary sentencing schema. Notwithstanding the modern innovations in our law, nothing has ‘lessen[ed]... the need for the defendant, personally, to have the opportunity to present to the court his plea in mitigation. The most persuasive counsel may not be able to speak for a defendant as the defendant might, with halting eloquence, speak for himself.’ Green v. United States, supra, 365 U.S. at 304, 81 S. Ct. at 655. Allowing a defendant to address the court on the sentencing determination fully comports with this Commonwealth’s Sentencing Code, 18 Pa. C.S. §§1301 et seq., which embodies ‘the philosophy of individual sentencing’ Commonwealth v. Martin, 466 Pa. 118, 130, 351 A.2d 650, 656 (1976) (predetermined sentences are illegal. n2.”

1328. If allocution is necessary to “individualized sentencing” then it would be a violation of due process and equal protection under the 14th Amendment, as well as a violation of the prohibition on cruel and unusual punishment under th 8th Amendment, to deny it to capital defendants. See Furman v Georgia where the United States Supreme Court ruled the death penalty unconstitutional as applied throughout the United States precisely because it was not based on “individualized sentencing.”

1329. Petitioner’s appellate counsel, Marilyn Gelb, violated Petitioner’s right under the Sixth and Fourteenth Amendments to effective representation by counsel on appeal by failing to request rehearing by the Pennsylvania Supreme Court to set forth the above arguments as to why their decision retroactively annulling Petitioner’s statutory right to allocution was mistaken and an unreasonable interpretation of state law. Petitioner’s post-conviction counsel, Weinglass and Williams were ineffective in failing to raise in post-conviction proceedings this ineffectiveness by appellate counsel Gelb.

JUDGE  SABO VIOLATED PETITIONER JAMAL’S RIGHT TO ALLOCUTION, AND HIS FIFTH AMENDMENT RIGHT NOT TO TESTIFY, BY PERMITTING THE PROSECUTOR TO CROSS-EXAMINE ON HIS ALLOCUTION; AND PETITIONER’S COURT-IMPOSED ATTORNEY FAILED TO PROVIDE EFFECTIVE REPRESENTATION BY COUNSEL WHEN HE FAILED TO OBJECT OR MOVE FOR A MISTRIAL IN THE PENALTY PHASE.

1330. Had Judge Sabo believed that Mr. Jamal had no right to allocation (as the Pennsylvania Supreme Court retroactively found in Petitioner’s direct appeal) then he should have removed the jury from the courtroom and advised Mr. Jamal that he had no right to read a prepared statement to the jury. Judge Sabo should have informed Jamal that he could only address the jury in response to questions from his attorney and, if he chose to testify in that manner, he would be subject to cross-examination. Judge Sabo should have admonished Mr. Jamal that he had a Fifth  Amendment right not to testify and that it was up to him to decide whether to waive that right or not. 

1331. Instead, Judge Sabo intentionally led Petitioner Jamal into an ambush by the prosecution. Judge Sabo deceived Jamal into thinking he was being given the opportunity to exercise his right to allocution and his Fifth Amendment right not to testify would be respected. Then, after Petitioner Jamal read his written statement in allocution to the jury, Judge Sabo permitted the prosecutor to cross-examine him in violation of both his right to allocution and his Fifth Amendment right not to testify against himself. This enabled the prosecutor to accomplish what the Fifth Amendment specifically prohibits the prosecution from doing -- calling a criminal defendant as a witness against himself.

1332. Petitioner Jamal’s court-imposed attorney, Anthony Jackson, deprived Petitioner of his 6th and 14th Amendment rights to effective assistance by counsel when he failed to object to the prosecution’s cross-examination of Petitioner on his allocution, or to move for a mistrial in the penalty phase and failed to object to prosecutor McGill’s prejudicial usage of inflammatory evidence obtained in violation of Mr. Jamal’s rights in his argument to the jury in the penalty phase urging that the jury return a verdict of death.  

THE PENNSYLVANIA SUPREME COURT’S RULING IN PETITIONER JAMAL’S DIRECT APPEAL THAT CAPITAL DEFENDANTS HAVE NO RIGHT TO ALLOCUTION WAS AN UNREASONABLY ERRONEOUS MISAPPLICATION OF FURMAN, GREGG, AND THEIR PROGENY WHICH VIOLATED PETITIONER’S RIGHTS UNDER THE EIGHTH AMENDMENT AND RENDERED THE COMMONWEALTH’S SENTENCING CODE UNCONSTITUTIONAL.

1333. In Knighton, the Pennsylvania Supreme Court held that the Commonwealths’ long-established statutory guarantee of the ancient common law right to allocution “fully comports” with the “philosophy of individualized sentencing”embodied in the Sentencing Code. Individualized sentencing is the core constitutional principle required by the United States Supreme Court in Furman, Gregg, Woodson, Lockett ,and their progeny, for a capital sentencing statute to be upheld. 

1334. If the right to allocution is a necessary element of individualized sentencing, then by ruling in Petitioner Jamal’s direct appeal that, “Whatever force the common law of allocution has with respect to other criminal cases, the General Assembly has abrogated that law and replaced it with statutory law devised specifically for first degree murder cases” (519 Pa at 212), the Pennsylvania Supreme Court effectively rendered the capital sentencing provisions of the Commonwealth’s Sentencing Code unconstitutional under the 8th Amendment. 

1335. Without a right to allocution, a capital sentencing procedure cannot guarantee the “individualized sentencing” required by the 8th Amendment. How can a sentencer make a truly individualized determination which takes into proper consideration the circumstances of the offense and the character of the defendant without hearing from the defendant himself, should he wish to address the sentencer in mitigation of punishment? As the Supreme Court noted in Green v United States, 365 U.S. 301, 304 (1961): “The most persuasive counsel may not be able to speak for a defendant as the defendant might, with halting eloquence, speak for himself.”

1336. In Gregg, supra, the Georgia capital sentencing statute was found to be consistent with Furman’s requirement that the decision to impose the death penalty “had to be guided by standards so that the sentencing authority would focus on the particularized circumstances of the crime and the defendant.”  Gregg, 428 U.S. at 199.  The statute at issue in Gregg, like the Pennsylvania statute in effect at the time of Petitioner Jamal’s trial, provided for a bifurcated proceeding. The right to allocution was guaranteed in the Georgia statute. In upholding that statute, the Gregg court noted the particular importance of the right to allocution, citing the allocution provision in Rule 32, Federal Rules Of Criminal Procedure: “The importance of obtaining accurate sentencing information is underscored by  the Rules’s direction to the sentencing court to ‘afford the defendant or his counsel an opportunity to comment (on the [pre-sentencing] report) ... ” 428 U.S. at 189, n. 37.  
PETITIONER JAMAL HAD A CONSTITUTIONAL RIGHT TO ALLOCUTION UNDER THE DUE PROCESS CLAUSE OF THE 14TH AMENDMENT WHICH WAS VIOLATED WHEN THE PROSECUTOR WAS PERMITTED TO CROSS-EXAMINE HIM ON HIS ALLOCUTION.

1337. In Green v. United States, 365 U.S. 301, 304 (1961), the Supreme Court points out that the right to allocution, presently codified in Federal Rule 32(c), is so deeply embedded in the Anglo-American concept of a fair trial that, “[a]s early as 1689, it was recognized that the court’s failure to ask the defendant if he had anything to say before sentencing was imposed, required reversal.” The Green court stresses that modern developments in criminal procedure have not lessened the crucial importance of this right:

“Taken in the context of its history, there can be little doubt that the drafters of Rule 32 (a) intended that the defendant be personally afforded the opportunity to speak before the imposition of sentence. We are not unmindful of the relevant major changes that have evolved in criminal procedure since the seventeenth century -- the sharp decrease in the number of crimes which were punishable by death, the right of the defendant to testify on his own behalf, and the right to counsel. But we see no reason why a procedural rule should be limited to the circumstances under which it arose if reasons for the right it protects remain. None of these modern innovations lessens the need for the defendant, personally, to have the opportunity to present to the court his plea in mitigation. The most persuasive counsel may not be able to speak for a defendant as the defendant might, with halting eloquence, speak for himself.” [emphasis added]

1338. In Groppi v Leslie, 404 U.S. 496, 501, 503 (1971) the Supreme Court highlighted the crucial importance of the right to allocution when it held that one charged with legislative contempt must be given the opportunity to answer the charge and speak in mitigation of punishment although the 14th Amendment did not require the “ ...panoply of procedural rights that are accorded a defendant in a criminal trial.” The Groppi Court made clear that the right to allocution is a constitutional due process right when it pointed out that the right to speak in mitigation of punishment which had been denied the accused contemnors in that case “...more nearly resembles the traditional right of a criminal defendant to allocution prior to the imposition of sentence than it does a criminal prosecution.”  The right to speak in mitigation of punishment is so important because its exercise “might lessen the harshness of the legislative judgment or avoid punishment altogether.” 404 U.S. at 496. Certainly, “lessening the harshness” of the punishment to be imposed should be at least as important to a criminal defendant facing the death penalty as it is to a legislator facing a contempt citation.

1339. It should be evident that under both Green and Groppi, the right to allocution is a right guaranteed to all defendants, including capital defendants, under the due process clause of the 14th Amendment. The Groppi court found a due process violation in denying a legislative contemnor the opportunity to speak in mitigation of punishment by analogizing to a criminal defendant’s right to allocution. The former right cannot be a due process right if the latter right is not also a due process right. The Green case, which predates Groppi, makes it so clear that the right to allocution is a fundamental element in the Anglo-American concept of a fair trial that, like the presumption of innocence and the reasonable doubt standard, although not expressly mentioned it must necessarily be encompassed in the due process clause of the 14th Amendment.

1340. In Boardman v Estelle, 957 F2d 1523 (9th Cir 1992), the Ninth Circuit, basing itself on Green v United States, supra, held that a criminal defendant has a constitutional right to personally address the fact-finder who will pass sentence on him. See also Ashe v State, 586 F2d 334, 336 (4th Cir 1978); United States v Jackson, 923 F2d 1494, 1496 (11th Cir 1991). The Boardman court noted that in a multiple defendant situation there may be a conflict between one defendant’s Fifth Amendment right to remain silent and another defendant’s right to allocute before sentence is passed. In the case of Petitioner Jamal the same defendant was placed into this same conflict situation between his constitutional rights to allocute and to remain silent. As the court held in Boardman, however, a defendant may not be compelled to choose one right over the other. The violation of Petitioner Jamal’s rights took place when he was improperly cross-examined on his allocution violating both of his intertwined rights not to testify but, at the same time, to personally address the sentencer before having sentenced passed upon him. This amounted to a classic involuntary waiver of rights.

PETITIONER JAMAL’S RIGHT TO  EFFECTIVE REPRESENTATION BY COUNSEL ON  DIRECT APPEAL AND  IN POST-CONVICTION PROCEEDINGS WAS VIOLATED BY HIS ATTORNEYS’ FAILURE TO RAISE THE VIOLATIONS OF HIS  FEDERAL CONSTITUTIONAL RIGHT TO ALLOCUTION AND NOT TO TESTIFY AGAINST HIMSELF IN THE PENALTY PHASE OF HIS TRIAL, AND THE VIOLATION OF HIS RIGHT TO DUE PROCESS UNDER THE FOURTEENTH AMENDMENT BY THE PENNSYLVANIA SUPREME COURT’S DECISION DEPRIVING HIM OF HIS STATUTORY RIGHT TO ALLOCUTION
.

1341. Although Petitioner’s appellate counsel, Marilyn Gelb, raised the issue of the violation of his statutory right to allocution under Pennsylvania law, she was ineffective in failing to request rehearing when the Pennsylvania Supreme Court denied his direct appeal and violated his right to due process under the Fourteenth Amendment by depriving him of his statutory right to allocution through an unreasonable interpretation of state law. Moreover, Gelb was ineffective in failing to raise the issue of the violations of Petitioner’s intertwined federal constitutional rights to allocution and not to testify against himself. Post-conviction counsel Weinglass and Williams were equally ineffective in failing to raise in post-conviction proceedings the ineffectiveness of appellate counsel Gelb. 

REQUEST FOR EVIDENTIARY HEARING
Petitioner hereby requests an Evidentiary Hearing on the Claims for Relief herein, including particularly, but not limited to his claims of “actual innocence” and claims related to, as well as any and all claims involving issues of the conflicts of interest and/or constructive denial of counsel on the part of his prior attorneys, Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel Williams.


REQUEST FOR CONSIDERATION DE NOVO OF ALL CLAIMS FOR RELIEF WITHOUT DEFERENCE TO THE STATE COURT’S PURPORTED FACT-FINDING.

By reason of the deformation and distortion of the adversary process in the underlying state court post-conviction proceedings previously held before Judge Sabo, alleged in this Petition, as a result of  which Petitioner Jamal was denied his Fifth and Fourteenth Amendment rights to a fair and impartial fact-finder by reason of Judge Sabo’s manifest bias and prejudice against Petitioner,  and in which Petitioner Jamal was subjected to a “constructive denial of counsel” in violation of his rights under the Fifth and Fourteenth Amendments by reason of all-pervasive conflicts of interest on the part of his prior attorneys, Chief Counsel Leonard Weinglass and Chief Legal Strategist Daniel William, it is respectfully requested that the District Court consider the claims for relief set forth herein de novo without deference to the purported state court findings of fact.

///

///

///

///

///

///

///


PRAYER FOR RELIEF
WHEREFORE, Petitioner prays for relief as follows:

1. For a stay of execution;

2. Grant petitioner leave to conduct discovery, including but not limited to the right to take depositions, request admissions, propound interrogatories, issue subpoenas for documents and other evidence, and afford petitioner the means to preserve the testimony of witnesses;

3. That an evidentiary hearing be set;

4. Permit petitioner a reasonable opportunity to supplement the petition to include claims which become known as a result of discovery and further investigation and as a result of obtaining information previously unavailable to petitioner;

5. That his conviction and death sentence be vacated and set aside;

6. That Petitioner be immediately and unconditionally released from custody and returned to freedom;

7. For such other and further relief as the Court may deem just and proper.

///

///

///

///

///

///

///

///

///

Dated: August 6, 2001           
Respectfully submitted,

MUMIA ABU-JAMAL

SCI Greene, No. AM8335

175 Progress Drive

Waynesburg, PA 15370-8090

Petitioner
NICHOLAS R.D. BROWN, ESQ

Barrister-at-Law

4 New Square, Lincoln's Inn,

London WC2A 3RJ, United Kingdom

011 44 207 822 2000
MARLENE KAMISH, ESQ.

Attorney-at-Law

2927 West Liberty Avenue #193

Pittsburgh, PA 15216-2525


(412) 264-6686

ELIOT LEE GROSSMAN, ESQ.

LAW OFFICE OF ELIOT LEE GROSSMAN

248 East Main Street, Suite 100

Alhambra, CA 91801

(626) 943-1945

Attorneys for Petitioner Mumia Abu-Jamal

J. MICHAEL FARRELL, ESQ.

Attorney-at-Law

718 Arch Street, Suite 402 South

Philadelphia, PA 19106

(215) 925-1105

Local Counsel for Petitioner Mumia Abu-Jamal
By:                                                                      
MARLENE KAMISH

Attorneys for Petitioner


VERIFICATION
I, MUMIA ABU-JAMAL, declare under penalty of perjury under the laws of the United States of America hat the foregoing is true and correct to the best of my knowledge and belief is signed by me on                                            , 2001, at Waynesburg, Pennsylvania.

MUMIA ABU-JAMAL
CERTIFICATE OF SERVICE

[ATTACH FEDERAL CERTIFICATE OF SERVICE]

�A supplemental memorandum of law will be submitted in support of this petition.


�See Williams v Taylor, 529 U.S. 362 (2000)


3Attorneys Weinglass and Williams told Petitioner they were unwilling to present the evidence concerning Arnold Beverly without further investigation, threatened to withdraw from Petitioner’s representation midstream if he insisted on going forward immediately with the evidence, and falsely represented to him that they would conduct further investigation to corroborate the evidence and would put it forward if they could find such corroboration. However, it is revealed in Williams’ book that he and Weinglass never had any intention of going forward with this evidence, instead maneuvering from the beginning to “push this witness [Beverly] onto the trash heap.” Executing Justice, p. 329.


4Executing Justice, p. 380.


5According to the Official Comment to Rule 1.8: ““An agreement by which a lawyer acquires literary or media rights concerning the conduct of the representation creates a conflict between the interests of the client and the personal interests of the lawyer. Measures suitable in the representation of the client may detract from the publication value of an account of the representation.”


6In the paragraph which immediately follows that quoted above, and with which he concludes the book’s introduction, Williams writes: “These are questions that no one, so far as I can tell, bothers to ask . . . But it is fair to consider, given that Mumia’s case confronts the inscrutable connection between life and death, what Mumia’s predicament might say to us about our human existence. I wrote this book in that spirit.” Executing Justice, xvi-xvii.


7See Professor Thomas M. Place, “The Claim is Cognizable but the Petition is Untimely: The Pennsylvania Supreme Court’s Recent Collateral Relief Decisions,” 10 Temple Political & Civil Rights L. Rev. 49 (Fall 2000).


8This would have exposed attorney Danny Alva’s conflict of interest in representing both Cook and Freeman since they obviously had directly contradictory interests with regard to whether or not Freeman would be called as a witness at Cook’s trial. This would have required withdrawal of Alva as Cook’s attorney and appointment of someone else to represent Cook. Whoever replaced Alva would necessarily have had to call Freeman as a witness at Cook’s trial.


9 The placement of a few blacks on the jury who are elderly and from the West Indies had two apparent beneficial effects for the prosecution. First, it is believed that elderly West Indian blacks are sympathetic to "law�and�order" themes, and hence, more prone to convict. Second, placing a few blacks on the jury would disguise the actual race�conscious jury selection method being deployed, thus thwarting an effective Batson challenge. 


10Whitney v Horn is presently on appeal to the Third Circuit.


11At trial, White testified that she had seen the barrel of a gun protruding from Petitioner Jamal’s hand (she couldn’t remember which hand) when she saw him crossing the street. It should be remembered that Petitioner’s gun was a snub-nose model with a 2 inch barrel. How Cynthia White could see that barrel protruding from someone’s hand and not see the rest of the gun remains a mystery. How White could have seen Petitioner shoot the officer and not seen the gun is another mystery as it would be difficult to shoot someone without using a gun to do it. It should also be noted that this testimony contradicted her testimony in pre-trial proceedings wherein she testified that she never Petitioner Jamal with a gun.


12This would have exposed attorney Danny Alva’s conflict of interest in representing both Cook and Freeman since they obviously had directly contradictory interests with regard to whether or not Freeman would be called as a witness at Cook’s trial. This would have required withdrawal of Alva as Cook’s attorney and appointment of someone else to represent Cook. Whoever replaced Alva would necessarily have had to call Freeman as a witness at Cook’s trial.


13Commonwealth v William Cook, Case No. MC81-12-0272, 3/29/82 Tr. 33.


14Parenthetically, were Petitioner Jamal guilty of shooting the officer (which he is not) he would not have repeatedly demanded a line-up. Only an innocent person would insist on being placed in a line-up before alleged eyewitnesses to a crime, particularly a capital crime.


15Wakshul’s testimony at the PCRA hearing only bolstered this point. At the outset of his hearing testimony, he acknowledged that a remark such as that attributed to Jamal was “stunning, carried tremendous “weight.” and required no special police or legal training to recognized its importance. Moreover, Wakshul was a trained police officer who had experience in maintaining custody over a suspect. He also knew the importance of thorough and accurate police reports. Finally, Wakshul could not explain why it took sixty-four days to realize the importance of the alleged confession.


16At the PCRA hearing, the court precluded exploration of this area by quashing subpoenas of numerous officers who presumably attended this preparation session.


17These contradictory findings exemplify how PCRA court was willing take any and every position, regardless of fact or logic, to deny Jamal’s claims.


18Petitioner Jamal’s pro se status had been abruptly terminated by Judge Sabo at the end of the previous day, without justification, and “back-up attorney” Jackson ordered to take over Mr. Jamal’s defense.





19In its post�conviction opinion, the Supreme Court of Pennsylvania noted that it had inaccurately believed on direct appeal that the prosecution had struck eight African American jurors, rather than 10 or 11 black jurors. Commonwealth v. Abu�Jamal, 553 Pa. 485, 555, 720 A.2d 79, 113 (1998). During the PCRA proceedings, Jamal presented affidavits from struck jurors Alma Austin and Darlene Campbell stating that they are black. The State subsequently stipulated to this fact. In addition, trial counsel, Anthony Jackson, provided an affidavit on appeal that an eleventh prospective juror, Beverly Green, was black. The State did not stipulate to that fact. Consequently, Jamal is prepared to prove this fact in an evidentiary hearing. 


20While these are all of the McGill homicide cases Jamal has been able to identify to date, they do not exhaust the entire universe of homicide cases that he prosecuted. Consequently, Petitioner seeks discovery from the State of the identity of all homicide prosecutions in which juries were empaneled by Mr. McGill. Jamal is prepared to present the underlying data thus far acquired of McGill's past homicide cases in an evidentiary hearing. 


21These consist of cases prosecuted by Mr. McGill between September 1981 and October 1983, before he left the Philadelphia District Attorney's office. As a result of the age of the McGill prosecutions and routine purges of the voter rolls by the City of Philadelphia, voter registration information was not available to determine the race of roughly half of the venirepersons (129 of 245, or 52.65%) in Mr. McGill's homicide cases. However, this information should be available from the State because the Philadelphia District Attorney's office had a policy and practice of keeping track of the race of potential jurors in homicide cases. E.g., D.A. Training Tape, at 66; Diggs v. Vaughn, 1991 WL 46319, *1�2 (E.D. Pa. Mar. 27, 1991); Sistrunk v. Vaughn, No. 90�CV�1415, Magistrate's Report & Recommendation (E.D. Pa. Aug. 10, 1995) (Powers, Chief M.J.). Consequently, Petitioner seeks discovery of Mr. McGill's notes concerning the selection of jurors in all of his homicide prosecutions. 


22Mr. McGill was 2.93 times more likely to peremptorily strike black venirepersons (43 of 58, or 74.1%, with odds of 2.87:1) than non�black jurors (21 of 83, or 25.3%, with odds of 1:2.95). The odds that McGill would peremptorily strike a black juror were 8.47 times greater than for non�black jurors. 


23The strike rate was calculated by dividing the number of peremptory challenges actually exercised by the number of prosecutorial opportunities to exercise peremptory strikes. For example, if the prosecutor could have struck 12 jurors from a venire and exercised peremptory challenges against 5 of those jurors, the strike rate for that trial would be 5/12, or 41.67%. 


24The current prosecutorial administration continues to strike African Americans at a grossly disproportionate rate. From an analysis of 1,852 prosecutorial opportunities to strike jurors in homicide trials, the study discovered that the District Attorney's office struck African�American venirepersons 48.00% of the time (360 strikes of a possible 750 jurors), while striking other venirepersons only 26.77% of the time (295 of 1102). 


25According to the jury selection database, McGill was 2.64 times more likely to peremptorily strike black venirepersons (36 of 50, or 72.0%) than non�black jurors (18 of 66, or 27.3%). However, Professor Baldus was able to identify the race of only 18 of the jurors against whom the prosecution had an opportunity to exercise peremptory challenges in this case. The figures presented above include the race of all 43 such jurors in this case. With respect to the race of jurors in this case who are missing from the database, 7 of 8 black jurors were struck, as compared to 3 of 17 non�black jurors. 


26McGill struck black jurors 74.14% of the time, a raw percentage rate that was 18.86 percentage points higher than the 55.28% rate for the rest of the office, and an increase of 34.12% over the rate at which the office struck black jurors. 


27McGill struck non�black jurors 25.30% of the time, marginally lower than the 25.43% rate for the rest of the office, amounting to a decrease of 0.51% below the rate at which the office struck non�black jurors. 


28McGill was 2.93 times more likely to strike blacks than other prospective jurors, while the District Attorney's office as a whole was 2.36 times more likely to strike blacks than other prospective jurors. 


29A juror's odds of being peremptorily struck in cases prosecuted by McGill increased by a factor of 8.47 if the juror was black, while the juror's odds of being struck in all cases prosecuted by the District Attorney's office increased by a factor of 4.04 if the juror was black. Thus, a black juror's odds of being struck increased by an additional factor of 2.10 times in cases prosecuted by McGill. 


30A number of federal cases also document the District Attorney's pattern and practice of discriminatorily exercising peremptory challenges to strike black jurors. E.g., Harrison v. Ryan, 909 F.2d 84 (3d Cir. 1990) (in non�capital case tried in September 1982, the Philadelphia District Attorney's office exercised 6 of 8 peremptory challenges to strike black venirepersons); Diggs v. Vaughn, 1990 WL 117986, *1 (E.D. Pa. Aug. 8, 1990) (in 1977 murder prosecution, Philadelphia District Attorney's office exercised 15 of 20 available peremptory challenges, employing 14 to strike prospective black jurors and 1 to strike a prospective Puerto Rican juror); McKendrick v. Zimmerman, 1990 U.S. Dist. LEXIS 12223 (E.D. Pa. Sept. 12, 1990) (in 1978 murder prosecution, Philadelphia District Attorney's office peremptorily challenged 4 of 5 prospective black jurors, and challenged the fifth for cause); cf. Sistrunk v. Vaughn, 90�CV�1415 (E.D. Pa. 1995). 


31This evidence first came to light while Jamal's PCRA appeal was pending before the Pennsylvania Supreme Court. Petitioner moved to remand to the PCRA Court to consider this new evidence, but the Court denied that motion. Commonwealth v. Abu�Jamal, 553 Pa. At 501, 720 A.2d at 86.


32Diggs was subject to the empaneling of three separate juries in this case, the final one in 1977. 


33	The Philadelphia District Attorney's office's disregard for the constitutional limitations on prosecutorial conduct was further evidenced by the instructions to the trainees to ignore case law that forbids discrimination in jury selection. Jury selection trainer McMahon stated:   





The case law says that the object of getting a jury is to get �� I wrote it   down. I looked in the cases. I had to look this up because I didn't know this   was the purpose of a jury. "Voir dire is to get a competent, fair, and   impartial jury." Well that's ridiculous. You're not trying to get that.   





D.A. Training Tape at 45. Indeed, Mr. McMahon suggested to the Assistant   District Attorneys that they would lose their jobs if they attempted to follow   the law and choose fair jurors:   





And if you go in there and any one of you think you're going to be some   noble civil libertarian and try to get jurors, "Well, he says he can be fair;   I'll go with him," that's ridiculous. You'll lose and you'll be out of the   office; you'll be doing corporate law. Because that's what will happen. You're   there to win . . . .   





And the only way you're going to do your best is to get jurors that are as   unfair and more likely to convict than anybody else in that room.   





	D.A. Training Tape at 45�46.


 


To the contrary, the Supreme Court has long made clear that the State's "interest_._._. in a criminal prosecution is not that it shall win a case, but that justice shall be done. ._._._It is as much [the prosecutor's] duty to refrain from improper methods calculated to produce a wrongful conviction as it is to use every legitimate means to bring about a just one." Berger v. United States, 295 U.S. 78, 88 (1935). The Court has also clearly stated that "the only legitimate interest [the State] could possibly have in the exercise of its peremptory challenges is securing a fair and impartial jury. . . . The State's interest in every trial is to see that the proceedings are carried out in a fair, impartial, and nondiscriminatory manner." J.E.B. v. Alabama, 511 U.S. 127, 137 n.8 (1994).


34In the press, and in the letter accompanying the release of the McMahon videotape, current District Attorney Lynne Abraham stated that McMahon's statements on the training videotape cast doubt on the legality of McMahon's practices. See, e.g., Loren Feldman, I, the Jury, Philadelphia Magazine, June 1997, at 30 ("there is simply no debating that such information would be relevant in determining the propriety of [his] jury challenges."). 


35In Sistrunk, Prosecutor Barbara Christie, former chief of the Philadelphia District Attorney's homicide unit, and the prosecutor in Diggs and McKendrick, empaneled an all white jury to try an African�American defendant. The District Court's grant of habeas corpus relief for this Batson violation was reversed by the Third Circuit on procedural grounds. Sistrunk v. Vaughn, 96 F.3d 666 (3d Cir. 1996). 


36By way of contrast it should be noted that Jackson stipulated at the preliminary hearing that Officer Faulkner was a police officer “in the line of duty” when he was killed, thus ensuring that his client, Petitioner Jamal would be tried on a capital charge. Given that Jackson was an expert  in police brutality litigation, it is exceedingly odd, if not suspicious, that he failed to force the prosecution to prove up the “line of duty” element and never raised the issue that, if Faulkner had been beating up William Cook at the time he was killed, which was at least a theoretical if not possible issue, particularly because Cook had been charged with assaulting Faulkner and resisting arrest (the traditional police procedure to cover up a police assault on a civilian)  then he would not be “in the line of duty” and the special circumstances necessary to charge and/or convict Petitioner of capital murder would not have been present. Inasmuch as Cook and Jamal were in their preliminary hearing together, the issue of what had occurred between Cook and Faulkner was certainly an integral part of the hearing.


37The prosecutor raised the spector of the Black Panther Party as early as the first bail hearing, where he asked Jamal’s character witness, State Sen. Milton Street, “did you know him in his late teens at all, or did you have any discussions with him when he was a member of the Black Panthers?” During the guilt phase of the trial, the prosecutor again repeatedly tried to ask Jamal’s character witnesses about his earlier Black Panther views.


38See also Petitioner’s Amended PCRA Petition, at p. 51: “In connection with his intention to proceed pro se, Mr. Jamal requested that one John Africa be recognized as Mr. Jamal’s advisor and assistant. (6/9/82, Tr. 3.109; 6/17/82, Tr. 1.55-57) To be clear, Mr. Jamal was not abandoning his desire to proceed pro se. His request was to have John Africa as an advisor and assistant to his pro se defense. (6/17/82, Tr. 108-09, 113; 6/18/82, Tr. 2.3-4).”


39The police reports will be filed as a separate bound volume for the convenience of the court.


40See Thirty-Fifth Claim for Relief, infra.


41This would have exposed attorney Danny Alva’s conflict of interest in representing both Cook and Freeman since they obviously had directly contradictory interests with regard to whether or not Freeman would be called as a witness at Cook’s trial. This would have required withdrawal of Alva as Cook’s attorney and appointment of someone else to represent Cook. Whoever replaced Alva would necessarily have had to call Freeman as a witness at Cook’s trial.


11Commonwealth v William Cook, Case No. MC81-12-0272, Tr. 3/29/82: 33.


12Jackson mistakenly states that the testimony is from Cook’s preliminary hearing, but March 29, 1982 is the date of Cook’s trial and the testimony at p. 41 which he is specifically referring to is from the trial, not the preliminary hearing.


13Chobert pled guilty to “arson endangering persons,” a first-degree felony (18 Pa.C.S. Sec. 3301(A)(1)), and “arson endangering property,” a second-degree felony  (18 Pa.C.S. Sec. 3301(C) on October 27, 1977. (Rap Sheet and Conviction Record for Robert Chobert.) A first-degree felony is punishable by not more than 20 years imprisonment, a second-degree felony is punishable by not more than 10 years imprisonment. 18 Pa.C.S. Sec’s 16, 1103. 


14Commonwealth v William Cook, Case No. MC81-12-0272, 3/29/82 Tr. 33.


15The fact that Petitioner’s trial attorney, Anthony Jackson, used the transcript from William Cook’s trial during his cross-examination of witnesses is also proved from Jackson’s reference to that transcript during his examination of Mr. Scanlon. Tr: 6/25/82: 8.67.


16On March 29, 1982, Cynthia White testified in William Cook’s trial and, on direct examination by prosecutor McGill,  exposed the presence of a passenger in Cook’s car when it was stopped by Officer Faulkner. The presence of the passenger at the scene thoroughly demolished prosecutor McGill’s opposition to a line-up in Petitioner Jamal’s case because it showed that there was at least one other person present who could have shot the officer. Moreover, Arnold Howard has since stated in a declaration under penalty of perjury that shortly after Officer Faulkner was shot, Howard was arrested and put into a line-up with Kenneth Freeman. Howard was detained because his temporary driver’s license/license application was found on Faulkner’s body. According to Howard, he had loaned the temporary license to Freeman. Also according to Howard, a Black woman had picked Freeman out of the line-up. According to William Cook’s declarations, Freeman was the passenger in his car and Freeman told him later that he had been armed and participated in the shooting. 


17Petitioner Jamal’s pro se status had been abruptly terminated by Judge Sabo at the end of the previous day, without justification, and “back-up attorney” Jackson ordered to take over Mr. Jamal’s defense. 


18Mr. Africa was a personal friend of Mr. Jamal. Although a non-lawyer, Mr. Africa had recently defended himself successfully in a federal criminal prosecution.  Petitioner was not asking to have John Africa act as his lawyer to present his case, rather as attorney Jackson explained to Judge Sabo: "He [Petitioner Jamal] is simply  asking for someone to sit along with me and him to assist in the preparation of and enquiries that he will have of witnesses.”  (Tr. 6/4/82:  4.142) As Petitioner Jamal himself explained: "I have a right to represent myself. What I have demanded of this court time and again is that I have the right of advice and counsel. It is very clear that Mr McGill can have the advice of whomever he wishes ... And the issue you've raised about being a member of the bar is not even germane, because I didn't say that I wanted him to represent me. I want him to assist me in my defense.” (Tr.  6/17/82: 1.90 -1.91).





19Judge Sabo to attorney Jackson: “You can go there [to the Pennsylvania Supreme Court] asking for guidance ... you can say that the Court is on the verge of removing him [Petitioner] ... as his own attorney . . . Well, if you’re asking me to remove him [Petitioner Jamal], I’ll remove him. I’ll make it easy for you.” (Tr. 6/17/82)


20Judge Sabo’s claim that Petitioner had been disruptive is contradicted by the prosecutor himself who suggested that, after the Supreme Court reviewed the issues in contention, the court should “consider ... reappointing or for that matter allowing Mr. Jamal to represent himself again.” (Tr. 6/17/82: 1.120) Surely, had Petitioner actually been disruptive, the prosecutor would have been the last person to urge the court to consider letting him represent himself again.


21One justice of the Pennsylvania Supreme Court does not have jurisdiction to rule on an appeal. Yohn v Love, 76 F3d 508, 519 (3rd Cir 1996).


22As in the recent case of Bush v Gore (December 12, 2000)      US     , 2000 US LEXIS 8430, it is well-recognized that an unreasonable interpretation of state law, even by a state’s highest court, which deprives one of equal protection of the law (or due process) violates the 14th Amendment.


23In Hicks, the Supreme Court of Oklahoma upheld a sentence imposed on a criminal defendant under a provision of a habitual offender statute which it had declared unconstitutional in another case. The United States Supreme Court reversed, ruling that the defendant’s interest in being sentenced in accordance with state law did not merely raise an issue of state procedure, but rather implicated the defendant’s 14th Amendment right to due process of law. 447 US at 346.


24Judge Sabo had earlier suggested that Ms. Dawley  be examined by a psychiatrist, (6/18/82. 2:39) and that she might  be mentally incompetent ( 6/18/82, 2.45).


25Revealing of appointed defense counsel Jackson’s frame of mind during these proceedings is what occurs immediately afterwards when the prosecutor reveals that the night before, while preparing witness Chobert over dinner  at the  hotel where the prosecution has him holed away, the prosecutor allegedly discovers for the first time that the jury is sequestered in the same hotel!  What is defense attorney Jackson’s reaction: “Well, I’d like to object but I haven’t been instructed to do anything anyhow so –“ and drops the matter in mid-sentence.  (6/18/82 Tr.2.50) 


26Judge Sabo’s personal observations as to Ms. Dawley’s allegedly being a “mental case” were unsupported by any evidence in the record. The judge was obviously not qualified to make any such purported findings. Indeed, his slandering Ms. Dawley in such an insulting and unjustified manner was itself sufficient to raise the inference that she was removed from the jury because of her race and, thus, make the necessary prima facie showing of discrimination under Batson.


27Cf. Commonwealth v Carter, 537 Pa. 233, 252-253, 643 A2d 61 (1994) where the court distinguished Saxton because, in Carter, “the trial court judge did not remove a juror sua sponte from the jury in the middle of the trial based on his personal observations. Instead the trial court excused the juror from the jury prior to the beginning of the trial on the advice of the juror’s personal physician.” It should also be noted that Carter involved removal of an “unqualified” juror for “physical infirmity” under 42 Pa.C.S. Sec. 4502(3), a ground inapplicable in the case of Ms. Dawley. In Carter the juror was physically unable to return to court because she was taking medication that kept her from driving and would make her an unreliable juror, in the opinion of her physician. 


28In its opinion denying post-conviction relief, the Pennsylvania Supreme Court noted that it had been incorrect in assuming that only 8 African-American jurors had been peremptoried by the prosecution. During the PCRA proceedings, Petitioner provided two affidavits from struck jurors confirming that they are African-Americans. On appeal, defense attorney Jackson provided an affidavit confirming that an eleventh juror was African-American.


29Judge Sabo had earlier suggested that Ms. Dawley  be examined by a psychiatrist, (6/18/82. 2:39) and that she might  be mentally incompetent ( 6/18/82, 2.45).


30Revealing of appointed defense counsel Jackson’s frame of mind during these proceedings is what occurs immediately afterwards when the prosecutor reveals that the night before, while preparing witness Chobert over dinner  at the  hotel where the prosecution has him holed away, the prosecutor allegedly discovers for the first time that the jury is sequestered in the same hotel!  What is defense attorney Jackson’s reaction: “Well, I’d like to object but I haven’t been instructed to do anything anyhow so –“ and drops the matter in mid-sentence.  (6/18/82 Tr.2.50) 


31There are numerous court decisions which provide evidence of this policy. A  recent Eastern District decision overturns a conviction and death sentence for a Batson violation in a Philadelphia murder trial in December of 1982, only one year after Petitioner Jamal’s trial, where the District Attorney  used 12 out of 15 peremptories against African-American jurors. See Hardcastle v Horn, 2001 US Dist LEXIS 8556 (ED PA No. 98-CV-3028, June 27, 2001). See also Harrison v Ryan, 909 F2d 84 (3rd Cir 1990); Diggs v Vaughn, 1990 WL 117986, *1 (ED PA, 8/8/90); McKendrick v Zimmerman, 1990 US Dist LEXIS 12223 (ED PA, 9/12/90).


32The opinion in Batson was issued on April 30, 1986. On January 13, 1987, the Supreme Court provided for the retroactive application of Batson to all cases pending on direct appeal at the time Batson was decided. Griffith v Kentucky, 479 US 314, 328 (1987).
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